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Foreword to the Series

Late in 2004 the Neaman Institute at the Technion established a long-term think-tank
enterprise to tackle the fundamental problems facing the State of Israel and the
conditions required to ensure the country's prosperity. Heading the project was Prof.
Aviezer Ravitzky of Hebrew University.

The volume before you is one in a series of essays, which present the outcome of this
enterprise.

The project brought together a group of first-rate scholars and thinkers in Israeli society
representing various fields of interest- philosophical, political, social, juridical and
technological. Each participant took it upon himself independently to write an essay
focusing on one of the constitutive areas of national life, to analyze the existing reality
and formulate proposals and recommendations for the future, placing emphasis on the
opportunities and dangers we face. These essays, then, aim to rise above the press of
events and interests and observe reality from a reflective elevated viewpoint, and thus
to propose possible ways of correcting and improving this reality. The writers have also
sought insofar as is possible to avoid transient political controversies and to focus on the
more enduring cultural, social and practical issues that may be expected to preoccupy
the state and society in the foreseeable future.

At this stage, the series includes six essays:

o "Where there is no vision, the people cast off restraint" - A Meta-Purpose for
Israel and its Implications, by Prof. Ruth Gavison, posits long-term objectives
that will allow the country to sustain a proper balance between social cohesion
and partnership in the national enterprise, on one hand, and differences and
plurality of opinion on the other hand;

e Notes on Governmental Rules in Israel, by Prof. Shlomo Avineri, focuses on
various issues disruptive of public life;

e The Jewish People at this Time: Between Necessity and Freedom, by Prof. Aviezer
Ravitzky, is devoted to two basic questions: the rapid turnabout in the situation
of the Jewish people and their state in our time, and the new challenge posed by

the "clash of civilizations" (whether real or imagined);



e Modern Jewish Identities and the State of Israel by Prof. Moshe Halbertal focuses
on the plurality of Jewish identities facing each other in Israeli reality;

e Without Science there is no Future - without Technology there is no Existence,
by Prof. Zeev Tadmor, puts forward the contention that excellence in science and
technology is a necessary condition for Israel's survival and prosperity;

o Weaving a Future for the State of Israel, by Prof. Yechezkel Dror, presents

alternative futures for the State of Israel and strategies for implementing them.

I can only hope that these essays will arouse extensive public debate and serve as a

cornerstone for constructing the future edifice of the State of Israel.

Prof. Nadav Liron
Director,

S. Neaman Institute



A Note on the Translation

Translation is always a feat. In a way, it is easier for a writer to be translated into a
language she does not know at all. She then has no choice but to trust the translators.
Being translated into English has not been easy on either the translators or myself. 1
am very grateful to Ruvik Danieli, Yair Levy and Sandra Fine for producing this
translation. Joel Pollak gave the text a final touch.

Translations are of course more than rendering a text originally written in one language
into another. Three decisions that we have made here merit a special mention.

The Hebrew text was written with the Israeli audience in mind, and naturally
it contains a lot of details that are known and interesting only to it. We were
not sure it would not be better to edit the text before the translation so the
level of detail would suit those who may be less familiar and less interested in
such details. This might indeed have made the text easier to read, but it
would mean that the text would become an English version rather than a
translation. We preferred keeping the nature of the English text as a
translation.

The Hebrew text went to print in May 2006. By the time it was published in
September 2006, some of it was already outdated. The war in Lebanon, for
example, changed some of the perceptions of the regional situation. There
have also been some changes in the legal situation through both legislation
and judicial opinions. Again, we preferred the accuracy of the translation to
updating the text. We have added an asterisk (*)in some of the places where
important developments have occurred since the text was written.

Finally, exact meaning often comes from context as much as from the words
used. In translation we usually opted for accuracy and not for a text that
might better express meanings and contexts.

Ruth Gavison

Jerusalem,
July 2007



Foreword

This essay is part of a larger work.? It focuses on the thesis that it is vital to Israel's
future robustness that it re-formulates a meta-purpose that might provide the great
majority of the country's inhabitants with a sense of cohesion and partnership in the
enterprise of the state. The existence of such a meta-purpose was a central factor in the
country's past success, and it is no less vital today. The provision of such a meta-
purpose may help to forge agreement over the rules of decision-making in the conditions
of profound disagreements obtaining in Israel; it may also make possible the adoption of
a determined and consistent policy, which is needed to overcome complex challenges
and create in Israel a state and society conducive to the good life. Such a meta-purpose
will make it possible for Israel to expand its horizon; to transcend the immediate, short-
and even mid-term; and to derive policy initiatives from long-term goals as well. It will
also enable a thoroughgoing analysis of the complex totality of factors affecting Israel's
prosperity instead of concentrating only on a particular problem at a given time. We
learn the importance of a meta-purpose for Israel from the lessons of Zionism's early
successes. There are also important differences between the situation in which the
Zionist movement and the State of Israel operated—largely successfully—during the
country's early years, and the situation that the State of Israel is contending with today
and in the foreseeable future. These differences should affect the identification of
challenges, determination of goals, and formulation of ideas regarding the ways in which
Israel can and should contend with its challenges.

This essay proposes a tentative formulation of such a meta-purpose and examines its
elements and the relations among them. It deals with the claims that some of the

proposed elements in this meta-purpose are neither legitimate nor widely shared, and

%2 This essay was supposed to have been writtendntext of a think-tank of people who were invited t
"think outside the box." The idea was that brainsiag on the part of such people could give rise to
innovative works, which might be of exceptional mn@ance to the State of Israel's ability to sucitdlys
contend with tomorrow's challenges. In keeping willth an endeavor, the ideas with which | cambeo t
writing of this essay were rather "wild" and teivat The group never started to work together, syself -
together with my research assistants - jumped fsomidea to another and from one direction to aroth
Over the course | collected a great amount of rizteoncerning various issues, identified through m
understanding of the topic at that stage. A lam@e @f it meanwhile remains inside files and fokjeawaiting
an opportunity to be integrated into an idea oagsk the course of the work | was persuadeditimay be
of importance even at this rather tentative stageerefore intend to continue working in theseedtions in
the future too. | also hope that others will furtdevelop and broaden them.



justifies their adoption from both a normative and political perspective. It identifies
points and processes that may hamper the fulfillment of the meta-purpose's different
elements or the achievement of an adequate balance among them. Thus the essay helps
us think of ways to promote the state's ability to fulfill its meta-purpose (or even
reexamine its elements). These include an appropriate array of decision-making
mechanisms and institutions, which will equip Israel with a good balance between
accountability, governability and moral stature.

A justified meta-purpose of this kind might again confer a moral anchor upon Israeli
society, as well as giving it an agreed long-term objective. These in turn may direct and
justify the policies undertaken by elected governments, under the constraints of
maintaining democracy and respect for human rights. The meta-purpose needs to
include an assurance of dignity, freedom and welfare to all groups in society, even if
some of them are alienated from some of its elements.

In a nutshell, I believe that it is justified today-as it has been since the beginning of
the Zionist movement-to search for a political solution that will meet the Jews' need to
securely fulfill their right to national self-determination. The state of Israel is the natural
venue for the fulfillment of this right. The proposed political solution, however, must also
provide an adequate response to other elements of Israel's meta-purpose: a democratic,
open, developed and modern society, living in peace with its neighbors, respecting the
human rights of all its citizens and inhabitants.

The proposed analysis has an additional advantage in terms of analyzing and
evaluating policies in Israel. Since Israel's meta-purpose is complex, its policy decisions,
in the main, cannot be derived from a single element of the meta-purpose. They must
serve several of them concomitantly. In this fashion, even those who object to one
element of the meta-purpose can agree to a policy that also serves other elements
which they support. The commitment must be to Israel's prosperity including all of its
elements, and one cannot wish to promote some of the elements without understanding
that they are part of a complex whole.

In Chapter One I set forth a brief historical description of Israel's development and
its situation today, seeking to identify the central features of what assured the success
of the Zionist enterprise and the founding of the state in its early years. It is also meant

to help us examine whether such patterns and mechanisms exist today as well, and if



not—to ascertain what is preventing the state from sustaining such successful
mechanisms.

In Chapter Two I set forth my proposal for a meta-purpose for the State of Israel,
explaining the importance of such a purpose as well as the complex relations between
the meta-purpose and different policy trends.

In the following chapters I present a more detailed analysis of the elements of the
meta-purpose and the facts and processes that may hamper their realization.

The essay concludes with an analysis of the relations among the meta-purpose's
elements and the threats to their fulfillment, pointing to the types of conclusions

regarding the approaches and policy trends that may arise from this analysis.



I. What is Israel: a success story? A vital enterprise facing
existential threats? A shattered dream? A colonial enterprise,

conceived in sin, whose continued existence is unjustified?

It is @ phenomenon unique to Israel that each of the answers to the questions
posed above has its proponents, both inside and outside Israel. Moreover, many
believe there is a certain truth in each of these representations. Israel is the only
country in the world regarding which there are still voices contending that it has

no right to exist (at least not where it is currently located).’

Underlying all these answers is a self-evident fact: Israel was established not as
just another state for its inhabitants, but as a "Jewish state" (alongside an "Arab
state"). The answers thus express different perspectives on the achievements
and chances of survival of the renewed enterprise of Jewish sovereignty in (part
of) the Land of Israel. From these answers different conclusions may be drawn
regarding which path Israel should take in the future.

Is it at all possible to compose a single, scientific, "objective" narrative about
Israel? Or does Israel illustrate the general post-modern claim that there is no
"truth" but merely "narratives"”; that the fundamental choice of each "storyteller"
is the perspective from which he tells it? This is a profound question that I would
rather not go into.* I will only say that here too it would be wrong to take an
extreme position. Every narrative about Israel and the region should address the
facts. Although some of the facts are in dispute, there is widespread agreement
about others. In a region that still harbors a protracted and ongoing conflict, it is

only natural that the adversaries' different positions do not reflect merely

3 Such views are voiced not only by the Presidenitasf and proponents of Hamas and Hezbollah.
These are voices of defiance. Even in respectalrlegean circles, however, the claim is often heard
that the Jewish collective has no reasonable pobgiidasting in the heart of the Arab world; Idrae
had better, it is argued, draw the inevitable casioin now, rather than continue fighting a lost.war
This line of argument does not solely (nor mairg@m from a concern for the fate of the Jews as a
collective nor as individuals. It is based on awi this conflict as a continuing and irresolvable
threat to world peace. No direct answer is giveth&oquestion: what would be the fate of the Jeswvs a
individuals and collectively in a scenario involgithe annulment of Israel as a political entity?

* For an interesting discussion of such questiores Sémfir and Peled, "Being Israeli" (2005).
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normative aspects of contemporary policies, but also clashing fundamental
narratives. Controversy rages not only over the present and the future, but also
over the past and its implications. This is especially true of controversies that
have religious, national and cultural, in addition to political, aspects.

Under such conditions a researcher's approach must include two elements:
she must declare her biases and axiomatic stipulations, while making a sober
effort to examine the facts without being unduly swayed by wishful thinking or
unfounded apprehensions.

I am a Jewish woman whose family has lived in this country for many
generations. This country is my home, not only because I was born and raised
here, and because the graves of many of my forbears can be found here; it is
also my cultural home, with a continuity of language and history extending back
thousands of years. Furthermore, this country is my home because it is the site
for a state with a Jewish majority and a civic culture that is Jewish and Hebrew.
In Israel I can live a rich, full life, both privately and publicly, within my own
culture. My physical and cultural wellbeing does not depend upon the goodwill of
the majority culture or the authorities of a state whose culture is different from
my own.’

I see these conditions of my existence here as a central component of my
wellbeing, both as a human being and as a member of a collective. I am glad
that international law and human rights recognize the profundity and importance
of this by recognizing the right of nations to self-determination. Thus I would like
these conditions to be maintained. At the same time, I would like Israel to be a

democratic state, which respects the rights—both individual and collective—of all

®| am referring here to reality rather than rigtter the greater part of their history, Jews havedi

as a minority within other groups. In these comdis the Jews have experienced—in all the
diasporas—periods of great material, cultural aatibnal prosperity and welfare, alongside periods
of discrimination, persecution, expulsion, pogroar] even genocide. Today we say that every
human being has a right to life and security relgasdof national or religious affiliation, and that
every cultural group has certain rights - thatliginct culture be recognized. These rights are
supposed to guarantee the wellbeing of minorities, every state must respect them (alongside other
rights). Minorities always have the right to prdten of their welfare as individuals and collective
History teaches us that this right has not alwaentrespected. Therefore there are those who prefer
to live in a society where their national group stitntes a majority, on the assumption that such a
society will provide more effective protection okir rights. Such effective protection is one @& th
primary aims in granting rights to national seltatenination. See discussion below.
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its citizens and inhabitants. It is important to me that the rights I demand for
myself-and for the protection of which I struggle to defend my right to live in my
own nation-state-will be granted also to the minorities within it.

This is the point of view from which I assess the achievements and prospects
of the State of Israel. I realize that Israel's situation is made all the more
complex by the fact that many, both inside and outside the country, approach
the issue from a completely different viewpoint. All the same, the legitimacy of
my viewpoint is not merely a consequence of my own existential preferences.
The enterprise called the State of Israel was established in keeping with a
viewpoint similar to my own, and was awarded international support on exactly
this basis. Though this fact doesn't undermine the validity of other viewpoints, it
does have both theoretical and practical significance.

From a theoretical point of view, my approach allows Israel to be described
from within the conceptual world and value systems of some of the various
interest groups that have formed the social, economic and political reality of the
region. It is thus superior to approaches that are content to describe Israel
exclusively from the viewpoint of those upon whom this reality was imposed.
From a practical point of view, my approach enables Israel to thoroughly
examine ways of improving its chances of survival as a state, aiming at
promoting both its connection to Judaism and the Jewish people, and its own
welfare and that of all its citizens. This is because my examination of this
enterprise is critical yet sympathetic. The purpose of my critique is not to
undermine the existential foundations of the State of Israel; rather, it is meant to
examine what needs to be done in order to improve its ability to effectively meet
the challenges facing it.

With that perspective in mind, in this chapter I shall sketch several cardinal
points in the history and current reality of the State of Israel. It is a story told on
the fly, which does not purport to be complete. It focuses on aspects of the past
and present, and what lies between them; aspects that will hopefully help us to
assess what it is that made Israel successful in the past, and what brought about
a situation today wherein some are satisfied with Israel's achievements, while

others are concerned for its future or even think that it is already doomed. Only
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one view—that Israel is a colonial enterprise conceived in sin, whose continued
existence as the Jewish nation-state is unjustified—will be wholly rejected; it is
not a point of view from which this story is told by me. The junctures of Israel's
history discussed below were selected by identifying fundamental features of
Zionism: some of the features that account for its success in establishing the
state and its achievements in the initial period, and others that presently give
rise to either a sense of achievement or of profound concern. These features are
connected with social, economic and demographic trends in Israeli society, to the
structural makeup of the decision-making mechanisms within it, and to its
constitutional principles. Likewise, these features are also related to society's
basic conceptions of itself and the relations between the groups that comprise it.

Those who view the State of Israel as a resounding success story have good
reasons to think so. The state was established less than 60 years ago. At the
time of its establishment the population numbered less than a million, about
600,000 of them Jews. The state immediately had to fight for survival against its
enemies. At the turn of the twentieth century the land was undeveloped, like
most of the surrounding region. Today it harbors a population of more than 7
million. Israel is a stable democracy with a developed economic system and a per
capita GDP of a European standard. It has successfully coped with continuing
threats to its existence. It is the only country in the world that has a Jewish
majority and a Jewish and Hebrew public culture. It has a strong army and
enjoys a high level of industrialization and development, especially in the high-
tech field, where Israel is a key player. Israel has academic institutions that are
respected worldwide, and comprehensive educational and health systems. Many
of its citizens have won prestigious awards, including Nobel Prizes. Some had
argued that the Israelis of the twenty-first century had grown spoiled and would
not be able to successfully cope with protracted difficulties. These forecasts were
refuted when Israel ably withstood years of murderous terrorist attacks in the
heart of its civilian population.

One sign of Israel's success is the fact that hundreds of thousands, from near
and far, have in recent years sought to enter the country's gates and become

permanent residents in it - this, despite the sometimes difficult security
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circumstances; after all, immigrants don't have to come here in particular.
Another sign is the fact that, although many of them complain about
discrimination and deprivation, the Arabs who reside in the State of Israel,
including in Jerusalem, adamantly oppose plans that would shift the border and
place their homes under the jurisdiction of the Palestinian Authority. Despite the
harsh nationalist conflict, they prefer to live in the Jewish state.® In many
respects, the founding fathers would have been happy and proud to see Israel at
the start of the twenty-first century.

Despite all this, a fair number of forecasts regarding Israel's condition express
grave concern, accompanied by a sense that the country has lost direction.
Remarks of this nature appeared in the introduction to the Dovrat Committee's
report on the educational system,” as well as in economists' surveys regarding
patterns of growth, the huge rise in inequality, and the corresponding drop in the
level of social solidarity (see the extensive discussion below, in the chapter
dealing with threats to prosperity). Another source of concern is Israel's
continuing violent conflict with its neighbors, and the fear that its prolongation
will lead to a large number of harsh outcomes. Among these are the brutalization
of civic life in the country, and the need to invest a large part of the country's
resources in the army and security. The settlement enterprise in the territories
occupied in 1967 has far-reaching political, military and economic implications.®
There are those who fear an imminent loss of the Jewish majority and the
elimination of hallmarks of Jewish life in Israel itself, due to the rise in the

relative proportion of non-Jews, the Arab minority in particular.’ Note has been

® The findings on this point are rather consisteae e recent article by Yuval Heiman, "You Go Live
Palestine. Kalman Gaier didn't really ask the msigl of the villages and neighborhoods"Kol Hazman 23
Dec. 2005, p. 68)—interviews with residents of atem's Arab neighborhoods, in response to rentgrias
advisor to Sharon that Sharon would be willingdiiver' them to the jurisdiction of the Palestmi@duthority.
Despite neglect and discrimination, the residergéep to live in the Israeli sector of the citytlrat than move
to the Palestinian neighborhoods, even though éneyetter maintained. See also Arieli etlajystice and
Folly ; 2006).

’ See especially pp. 43-50. The full report appeathé Ministry of Education's website under "Puiions."
® For an analysis of these implications, see Schugfiarach ha-Hafrada(Heb.: "The Necessity of
Disengagement: Israel and the Palestinian Entit999). See also a new book that attempts to aisess
economic-social significance of the protracted pation of the territories; Svirskiechir ha-YohargHeb.:
"The Price of Arrogance"; 2005).

° An article in an American magazine has raised ssribubts whether Israel would continue to exist in
another fifty years; "Will Israel Live to 100?" the Atlantic MonthlyMay 2005.
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taken of the widening and deepening rifts between population groups within
Israeli society, so that it is no longer characterized by a high level of social
solidarity and partnership, and is turning into "a society of all its tribes."'° There
is also concern over the rising tide of violence in society, the diminution of
values, and the rise of materialism and hedonism. Israel is rapidly dropping in
international measures of scholastic achievement and clean government.
Government corruption has become a strategic problem in Israel and not merely
a matter of moral turpitude in the behavior of some of its leaders. In part, this
corruption casts doubt on the integrity of government decision-making, which
further attenuates public confidence in government. Even researchers who aren't
professional doomsayers, or who do not think that Israel "deserves" to decline
because of historical injustices, warn of the urgent need to take action to prevent
decline or attenuation.! These are voices that see the Jewish state as a justified
and vital enterprise that still faces existential threats. Such people warn against
what they see as the false sense of security of the believers in the Israel as a
success story, trying to reawaken an urgent sense of a need for action.

Those who see Israel as a shattered dream are driven by a sense of moral
lapse or a lack of viability in Israel's dealings. While some are still trying to
revamp the dream, others have suggested we had better admit that it needs to
be renounced. Instead, we should find ways to preserve what is deemed
worthwhile and possible to preserve in the emerging reality.

Against this background, let us turn to the narrative. We should recall that
the challenges which faced the state's founding fathers were tremendous, while
the resources at their disposal were extremely limited, compared to what the
State of Israel now has. It is thus intriguing that it is at the present time that so

many voices in Israel are expressing concern for its future. A comparison

2 For a powerful analysis in this spirit, see Kimniveg| Ketz Shilton ha-Achusalifideb.: "The End of
Ashkenazi Hegemony"; 2001), and his broader sdientork, Mehagrim, Mityashvim, Yelidim: ha-Medina
ve-ha-Chevra be-Israel: bein Ribui Tarbuyot le-Minet TarbufHeb.: "Immigrants, Settlers, Natives: the
State and Society in Israel: between Multicultwraliand Cultural War"; 2004).

1 A consistent writer in this vein is Professor Yezke Dror. SeeChidush ha-Tziyonut: likrat ha-Me'a ha-
Shniya la-TziyonufHeb.: "In the Renewal of Zionism: Toward ZionisrBecond Century"; 1997) as well as
his subsequent series of publications for the JeReople Policy Planning Institute; see also E e#h¥a-
Tziyonut she-acharei ha-Tziyor(liteb.: "The Zionism after Zionism"; 1996).
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between the background to the fight over, and eventual establishment of, the

state and the current situation, coupled with an analysis of the different attitudes
towards the state and its prospects, might prove to be helpful. We can learn from
it how to describe accurately and understand the reality, as well as to sketch the

desired trends and ways of implementing them.

F3

Israel was founded and developed out of the Zionist movement's sense of
historic mission and struggle. Before the establishment of the state and during its
early years, the urgency of the Zionist enterprise stemmed from a strong feeling
of existential necessity. The people actively involved with Zionism were largely
committed and dynamic folk who came here to combine nation-building with
personal self-fulfillment. In the Zionist movement there were men and women of
initiative and enterprise, who enjoyed the generous ideological, political and
monetary support of world Jewry. Many of the movement's leaders came from
places with a tradition of education, initiative and development; Jewish-Zionist
society had the hallmarks of a revolutionary society.'? Despite considerable
internal dissensions among Jews in Eretz Yisrael, an absolute majority strongly
identified with the Zionist enterprise and the need to defend and promote it.
Additional important factors in Israel's renascence were the great waves of
immigration, robust international support by Jews and non-Jews after the
Holocaust, numerous donations from Jewish communities around the world, and
the reparations paid by West Germany.

The founding of the state was an important constitutive event in many
respects. It is pertinent to our discussion that until then, the Jewish public had to
contend with only its own goals and internal conflicts. It was structured as a
distinct community (known as the "Yishuv"), which acted in a relatively organized

fashion. However profound and bitter the internal disagreements may have been,

12 A continuous analysis of Israeli society's revalntiry attributes has been conducted by S.N. Esénstor
a sober review of the changes in Israeli societythrir impact on the state's ability to contenthwie
challenges of tomorrow, see Eisenstatii;Ma'avak al Simlei ha-Zehut ha-Kollektivit ve@buloteha ba-
Chevra ha-Israelit ha-Betar-Mahapchaifiieb.: "The Struggle over the Symbols and Limft€ollective
Identity in post-Revolutionary Israeli Society";96).
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they were overridden by common political and cultural goals. There were
important subcultures within Jewish society at that time, too; nonetheless, the
primary commitment of the entire Jewish community was to the growth and
defense of the Jewish collective as a whole. The Arab community was supposed
to see to its own affairs, and the general governmental functions were performed
by the authorities of the British Mandate.

The establishment of a state, which had in it a Jewish majority as well as a
large Arab minority, gave a significant twist to the situation—the implications of
which may not have been fully acknowledged to this day. A state is no longer a
dynamic nationalist movement fighting to achieve its aims; nor is it a voluntary
organization of members of a community that distributes "taxes" (and settles
"new immigrants") according to some partisan allocation index. A state is
supposed to serve the entirety of its inhabitants and to treat all its citizens
equally. Its purpose is to guarantee peace, security and welfare to the populace.
A state is supposed to be an institutional structure that serves the entire
population, not one that deals in preserving the privileged status of one sector.
Furthermore, a revolutionary movement is by nature a society that is mobilized
towards the achievement of a certain objective. A state, which is set up for a
prolonged existence and contains various groups, must set out goals and modes
of action appropriate to all of the groups within it. It must also be structured so
that it permits the preservation of the status quo, and the creation of a
framework that facilitates life that is not worn out by constant revolution.

The Zionist movement project was the creation of a national movement on
an ethnic-cultural-religious basis. The state had to contend with the fact that
beside the various ethnic nations living within it, there was in it a common civic

nation as well.'3

3 These difficulties are easily discernible during #tate's early years. This was a period of coityimith

the life of the JewislNishuy alongside changes stemming from the state'slesdtatent. See for instance the
discussion in books by Horowitz and Lissak. Therea doubt that Israel today is much more awaits of
civic function, although not a few voices withiretbountry still seek to strengthen its unique matigole. See
discussion below. This continuing duality was dréoadly manifested in the decision on the namehefdtate.
Some had suggested that it be called "Judea." @maderation militating against adoption of thismeawas
that the state's citizens would then have beeraéilh Hebrew) "Jews" even if they weren't realiyikh
(making the argument over "Who is a Jew?" all tieerthorny). However, the name that was choseaelsr
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The inherent tension within a common civic nation, divided into a Jewish
majority and an Arab minority, was not prominent in the initial years after Israel
was founded. After the Jewish victory in the initial struggle to establish the state,
the Arab minority left in Israel was small, defeated, and lacking in true
leadership. It did not have the strength to protest against the consolidation of
the state's control over lands within its territory, nor to resist the clear-cut
identification of the state's objectives with Jewish independence.'* On the other
hand, from its inception, Israel had to handle the integration of a native society
of a different nationality; largely traditional and agricultural in nature; and for
the most part, at a lower level of development and education than the Jewish
society.®

In addition, Israel faced the immense challenge of absorbing mass Jewish
immigration. The immigrants from European countries largely came from the
same kind of communities as the members of the Zionist movement. By and
large, they exhibited similar levels of modernity, education, commitment and
initiative. The immigrants from the Islamic countries were of varied backgrounds.
Some of them were educated, but most came from less developed societies and
had less ability to integrate into Israel's society and economy. A policy of
dispersing the population and establishing so-called "development towns" created
a certain convergence between the Mizrahi population and inhabitants of the

periphery. Other Mizrahi groups were absorbed into the weaker neighborhoods of

isn't neutral either. So when mention is made lod 'fieople of Israel,” it is unclear whether thiferg to Israeli
Jews, Jews generally, or to all the citizens ofstiage.

4 For a description of the legal and social aspsets,KretzmefThe Legal Status of the Arabs in Israel
(1990). For a general dynamic description, see Bakr and Rabinowitzia-Dor ha-Zakuf(Heb.: "The
Upright Generation"; 2002). The possible tensiotwieen the characterization of the state as Jewidhtee
status of its non-Jewish, especially Arab, citizeasdly came up for official discussion in the garéars.
Knesset Member Eri Jabotinsky raised the questimimg the debate on a constitution, which ended Wie
Harari resolution in 1950; he was silenced bytal dother MKs, including those of his own party.

' Until 1966 most of the Arabs in Israel were undditany government, with ensuing serious restrini@n
their freedom of movement. On the other hand, U948 a large part of the Muslim Arab public iralskhad
no formal education whatsoever. Israel enforcedaadatory Education Act already in 1949. The Arab
minority was granted provision of education indthools, in its language, with its teachers, arkeiping
with its cultural tradition. It is a complex sitimn in these fields too. On the state's relatioith its Arab
minority in the early years, see Lustidtabs in the Jewish Stat#982). See also in Segeh949: The First
Israelis 1989).
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the big cities. The social and regional consequences of this policy are plainly
apparent to this day.

In its early stages, Israel's political structure was in large measure similar to
that of the Jewish Yishuv in mandatory Palestine. Israel adopted the British
model of parliamentary sovereignty. However, instead of a district-majority
electoral method, it opted for the national-proportional electoral method that had
been practiced by the Jewish Yishuv. This gave rise to a relatively large number
of parties, some of them quite small, and necessitated constant coalition-
building. Ben Gurion thought ill of this element of the governmental system, and
one of his reasons for opposing the adoption of a constitution was his desire to
change the electoral system. The electoral system did indeed cause a certain
amount of instability in government (and the dependency of governments on
religious factions). All the same, this instability did not stand in the way of
forming a coherent and consistent policy: the pivotal party was always Mapai,
which had governed the Jewish Yishuv during the years prior to independence,
and to which a great many of the coalition partners deferred in matters of
security and foreign affairs. Mapai had always insisted upon maintaining control
of the Ministry of Education. In addition, Ben Gurion greatly emphasized the
differences between the center and what he saw as the political extremes
("without Herut [right wing party] and without Maki[Communist Party"). He
contributed to the strengthening of the center by his promulgation of the ethos of
nonpartisanship and his willingness to dismantle the independent frameworks
within the labor movement, such as the workers' stream in education and the
Palmach.*® In the highly volatile field of the relations between religion and state,
there was also broad agreement on managing disputes through negotiation and
compromise, especially through the institution of the so-called "status quo."

The Six Day War in June 1967 constituted a watershed event in the annals of
the state. Israel's dramatic and overwhelming victory established its standing as

the strongest military power in the region. The occupation of Arab, and especially

8 Eor a review of the political structure of thieshuvand a survey of developments in the State of Il s,
see the two books by Horowitz and Lissgll§78), Origins of the Israeli Polity :Palestine under the
mandate; and (1989), Trouble in Utopia: The Overburdened Polity of Israel
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Palestinian, territories reopened the issue of Greater Eretz Yisrael [Greater Land
of Israel], Israel's borders, and the relations between Jews and Palestinians—both
within the State of Israel proper and in the entire area between the
Mediterranean and the Jordan River.!” Israel annexed East Jerusalem (along with
a cluster of villages around the city). The state and the territories came to form a
single, contiguous territory, with free movement between them enabled. Jewish
settlement began in the territories that had been occupied. Initially, these were
mostly established in areas of importance from a military viewpoint and not
densely populated by Arabs.

The 1967 war was a defensive war on Israel's part, and so it was perceived in
the world (since the international community exhibited neither willingness to
force Egypt to open the Straits of Tiran to Israeli shipping nor to allow the return
of UN forces to the Sinai). Within a short while, however, the war's dramatic
outcomes turned Israel's international image on its head—from a David fighting
for his independence to a brutal Goliath, occupying another people’s land. The
war's outcomes also changed the nature of the Palestinian struggle. Before 1967
it had not enjoyed any great international support, nor for that matter was it
perceived as a movement of national liberation (the Palestinians had not
struggled against Jordan, which held that part of the land in which an Arab state
was supposed to have been founded, according to the UN Partition Resolution).
But after 1967 the struggle against Israel was accorded recognition as a national

liberation movement.'® Even according to the interpretation accepted by Israel,

7 On the transformation of 1967, see in Sed®B7: Israel, the war, and the year that transformed
the Middle East; 2007).

8 These events and developments are described hesaapect. It is true that even before the War of
Independence and establishment of the state thene thhose who saw Zionism as an immoral force:
dispossessing the country's indigenous Arab inaatsitof their homes and lands, a tool in the hafds
imperialist and colonial powers. The establishnwdrihe state in itself was perceived as an unjestif
occupation. These voices were strengthened, osepafter the 1967 war and after the occupatidheof
territories was prolonged, when it seemed as thatidgast some Israelis had resumed cultivatinglitkam
of a Great, undivided Land of Israel. The developnie the view of Israel as an occupier and of the
Palestinians as a people fighting for nationalriitien was slow, and there were pivotal momenis(such as
Yasser Aarafat's being invited to address the UNeBd Assembly). But today it is clear that theavalhed
was indeed the 1967 war. Interestingly, on one thed 967 war constituted a new baseline (in comfge
resolutions to the conflict, the 1967 borders aesped as a point of departure), but on the othed it was
only a step in reopening the conflict of 1947-19di@ice the element of a Palestinian right of reseeks to
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UN Resolution 242 speaks of a "deal" involving secure and recognized borders
alongside the return of occupied land. International support for the Jewish state
was always limited to political independence in part of the Land of Israel,
alongside recognition of the Arab right to independent existence in its other part.
The 1967 war saw the dawn of a new era in which Israel sustained a reality that
was contrary to this international accord. It is true that military occupation may
be justified under international law so long as the sides fail to reach an
agreement-and there is disagreement over the question of who bears
responsibility for this state of affairs. But the settlement policy, and the rhetoric
of an undivided Land of Israel on the part of some of the settlers, prompted a
grave crisis of legitimacy for the Israeli enterprise, both within the state itself
and abroad. For it proved that Israel's intention—at least in the settlers'
opinion—was to rule over the entire Land of Israel indefinitely.

The late 60's also marked a turn in the relations between religion and state in
Israel. As mentioned above, until that period the agreement in the political
system was based on maintaining the so called "status quo" and on a framework
of compromise arrangements, in which the religious minority was granted a sort
of right of veto over changes that it deemed critical. All sectors of the religious
minority concentrated mainly on guaranteeing their own educational and cultural

interests, leaving foreign policy to the government.®

However, certain elements
in the secular society began to rebel against the deal, including the religious
monopoly over the definition of "Jewish" and over matters of personal status, as
well as instances of so called "religious coercion." Consequently, Benjamin Shalit
successfully petitioned the Supreme Court to have his and his non-Jewish wife's
children registered as "Jews" by nationality, following which the Law of Return
was amended. There was also the beginning of a struggle to allow commercial
business activity on the Sabbath. At the same time, after 1967 the nationalist-

religious society began shifting towards the center of the political stage,

cancel even the outcomes of the War of IndependeBeen the rhetoric judging Israel to be an urifiest
enterprise to begin with, dates from before thaldisthment of the state.

9 A large part of the arguments in the early yearsemed painful issues such as the fate of theimgiss
Yemenite children or the "distribution" of immigtahchildren among the various educational streavith,
gross instances of anti-religious coercion. Seefample Bar-On and Tzameret (edShnei Evrei ha-Gesher
(Heb.: "Both Sides of the Bridge"; 2002).
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extending its interests beyond matters of religious education and promoting the
religious sector's interests. It began influencing foreign and security policy as
well, especially regarding the future of the occupied territories.

The Yom Kippur War in 1973 delivered Israel from the euphoria following its
victory in the 1967 war. The state rediscovered its vulnerability. The internal
controversy over the fate of the occupied territories and Jewish settlement in
them began to take shape. Outside Israel too, this war was perceived as creating
an opportunity to begin resolving the conflict by means of a "land for peace"
deal, against a background of growing international criticism of Israel's policies in
the occupied territories.

In 1977 a landmark political event occurred: for the first time since the
state's establishment, and after numerous years leading the Yishuv prior to its
establishment, Mapai lost power to the right wing. In the late '70s came the
peace agreement with Egypt and the withdrawal from Sinai—moves surprisingly
orchestrated by the rightist government under Begin. On the other hand, the
Begin government's ascension to power marked a significant step-up in Jewish
settlement in the occupied territories, this time also in areas of dense Palestinian
population.

There is a noteworthy connection between foreign policy and the handling of
internal divisions in Israel on one hand, and the constitutional-political structure
on the other. After 1977 the political sphere no longer consisted of a single axis
party, which exhibited a certain measure of flexibility in forming a coalition with
the center-left and center-right parties. Now there were two major parties (with
or without a centrist party between them), each with its own bloc. Ever since
then, Israeli governments have alternated between one of two structures:
narrow governments, representing one of the blocs, whose ability to execute
meaningful policy was extremely limited; and unity governments that were able
to execute policy only in fields of consensus (such as, for instance, the
withdrawal from Lebanon or the battle against hyperinflation in 1985). This state
of affairs also created a growing dependency of governments on the ultra-
Orthodox parties, which in many cases carried the pivotal votes in the Knesset. It

also raised tensions between Jews and Arabs, political left and right, and
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religious and secular folk. Although the groups are not fully convergent, the
Labor Party and the leftist bloc usually rely on the Arab parties to form a narrow
government led by them, whereas the religious and the ultra-Orthodox tend to
join with the right.

Post-1967 Israeli society, in particular since the '90s, is different in every
respect from the Jewish society that struggled to found and establish the state.
Some of the changes are a result of Israel's economic and political success. The
arrival since 1990 of hundreds of thousands of immigrants, especially from the
former Soviet Union, has also had a huge impact. The sense of necessary
struggle that sustained a mobilized society, which had to suppress the divisions
among its parts, has given way to a society much more concerned with individual
aspirations and special group interests. Thus we have witnessed the emergence
of a discourse that stresses the polarization and internal divisions in Israeli
society, instead of one emphasizing the considerable civic and national
consensus, at least within the mainstream Jewish public. While some thought this
change was a sign of success and strength, others thought that it marked the
beginning of a troubling process of weakness and decline. These differences in
the description and evaluation of the processes within Israeli society are linked to
no small extent with perceptions of Zionism's place in Israel's self-identity. It is
safe to say there is broad agreement that the Zionist enterprise and the national
institutions were vital steppingstones in the processes of consolidating the Jewish
Yishuv and establishing the state. Nonetheless, there is considerable controversy,
both inside and outside Israel, as to the place of Zionism in Israel today. For
some, this contemporary dispute connects with the critique of Zionism voiced by
various circles as early as the start of the twentieth century. This criticism—then
and now—in effect challenges the idea of Jewish nationalism and the justification
for establishing a territorial base for the Jewish people in (part of) the Land of
Israel.

Jews are divided in their attitudes toward Zionism, both analytically and over
time. There are religious Jewish movements that opposed Zionism in principle
from the very start. A good many of these today are a-Zionist or fully-fledged

anti-Zionist. By contrast, not a few of those who thought it vital for Jews to be
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Zionists at the end of the nineteenth century and beginning of the twentieth,
think that today, with the state having been established, there is no longer any
need for a Zionist movement. Zionism's very success has prompted such people
to become "post-Zionists", who hold that there is no longer a need for a Jewish
nationalist movement: Jews so inclined can choose between living in Israel and
living in the Diaspora, while the State of Israel should function as every state
should, serving the interests of all its populace; it should cultivate Israel and
"Israeliness."*

Others note the fact that demographic trends within Israel—and all the more
so in the entire area between the Mediterranean and the Jordan River—are
unstable, concluding that the achievements of Jewish self-determination are also
unstable. They add the fact that an important element of the ongoing conflict
with the Palestinians is the demand for a right of return for the Palestinian
refugees and their offspring, which is in effect an invitation to reopen the
operative arrangement consolidated after the 1948 war. In other words, there is
an ongoing argument amongst Jews in Israel and abroad whether there is still
any need or justification for fighting to preserve Israel's Jewish character. Even
among those who answer this question in the affirmative, there is concern over
the demographic reality. They are afraid it won't be possible to retain Israel's
Jewish character over time because the Jews are likely to become a minority in
Israel itself, and they recommend planning and preparing for such a reality. Such
recommendations include providing for effective protection of important
components of Jewish self-determination and effective defense of the Jews both
physically and culturally.

The holders of these various opinions regarding Zionism are united in
rejecting the identification of Zionism with racism in the international discourse.
They rightly view this identification as an unjustified rejection of a Jewish

nationalist movement as such.?!

%0 For a critical discussion of such "post-Zionis&rtds against the background of changes in Isragikty,
see for example Shveid, ""Beyond Everything — Maden, Zionism, Judaism" (Heb.; 1996).

L The identification of Zionism with racism wasn't raly a polemical stance assumed by Arab critics of
Zionism. It was "awarded" international support dite a number of years as the official positiothe UN
General Assembly. For Zionism's critics, it counssda tremendous "accomplishment” to have taified t
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Within the state this argument is echoed by the dramatic changes that have
occurred within the Arab minority and its attitude toward the state. An "unbowed
generation" of Arab citizens of the state has emerged in Israel, giving rise to
political, religious, professional and social leaders. These latter feel very
confident about their status in the state and voice loud protests against
manifestations of discrimination and exclusion, combined with a denial of the
legitimacy of the Jewish character of the state, the justification for its
establishment in the past, and its continued existence as a Jewish state.?? After
1967 the bonds between Israel's Arab citizens and the Palestinians in the
occupied territories were strengthened, as was their common ideological
affiliation, which had weakened during the years they were separated, viz. 1948-
1967. A contributing factor to this process was the familial relations between
many of Israel's Arab citizens and residents of the occupied territories. A
significant portion of the Arabs who live in Israel feels deep identification with the
Palestinians who live outside the country, and feels that the entire area between
the Mediterranean and the Jordan River is its homeland. They do not accept the
justification of the state's establishment or of continuing attempts to preserve
the Jewish majority in it and to permanently entrench Jewish dominance inside

the State of Israel. Their declared intention is to have Israel become a "state of

n23 n24

all its citizens"*” or a "state of all its peoples.
The First Lebanon War, which erupted in 1982, revealed for the first time a

profound controversy within the Israeli public regarding the state's military

movement with the harshest label familiar to thedera international community. Regarding Zionismaas
form of racism seemed patrticularly poignant becaases themselves have been the victims of racisth, a
many argue that they only earned internationalgeition for the Jewish state because of that. itisresting
to note there are Zionists and others who thinkghane of thelewish religion's injunctions are indeed racist,
and that support for this view can be found in prarcements by some representatives of the Jewish,
primarily religious, right. Among these are thewseheld by Rabbi Meir Kahane, who used to boagtitea
said openly what others didn't dare to utter. Ailsinstance can be found today in remarks made bghd
Feiglin, a prominent politician on the extreme tighat "there is no doubt that Judaism is racig certain
sense. When the UN determined that Zionism is tidcéaw no reason to protest”; Gideon Levy, "Befkect
Feiglin", inHa'aretz 25 Dec. 2005.

22 See in Rabinowitz and Abu Balkia-Dor ha-ZakufHeb.: "The Upright Generation"; 2002).

% This was the initial formulation by Azmi Bishara.

24 This was the correction introduced into the disseury Ahmed Tibi, who clarified what was evidewtrfr
the start—that the aim was not to establish a akstate that privatizes the national and cultigrantities of
its citizens, but one that grants the differentittees equal status.
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operations. Besides those who thought it was a necessary step in view of the
hostilities toward civilian targets in the north, such as the years of rocket attacks
on Kiryat Shemona and the massacre in Ma'alot, many others did not see the war
as an act of self-defense, and therefore deemed it unjustified. First instances of
refusal to serve in the army cropped up. Opposition to the Lebanon War was
especially strong among those who thought that Israel was largely responsible
for the continuing occupation. They suspected the state's intention was not to
retain the occupied territories as a bargaining chip in negotiations over a future
political settlement, in which Israel would return more or less to its 1967
borders. They feared Israel might be striving to perpetuate the occupation so
that Israel would permanently control the entire area between the Mediterranean
and the Jordan River. Many even thought that Menachem Begin's generosity at
Camp David had been intended to secure Israel's ability to continue ruling over
an undivided Land of Israel.

The controversy over the occupied territories has assumed a variety of forms
as the occupation lingered. Immediately after the 1967 war, there were few who
proposed a unilateral withdrawal by Israel from most of the densely populated
areas.” The widely shared view was that the occupied territories were a deposit
to be used in leveraging a political settlement. There was talk of an "enlightened
occupation" and a policy of open bridges, of the dawn of a new horizon for
Israel's standing in the region and its relations with Palestinians, both inside and
outside Israel. At the same time, however, there was a powerful revival of the
movement for an undivided Land of Israel, whose adherents saw the war's
outcomes as an opportunity to correct what they saw as the "unfinished
business" left over from the War of Independence.?® At first, the Jewish

settlement policy largely involved areas devoid of dense Palestinian population

% Among them were Yeshayahu Leibowitz and, at fBstyid Ben Gurion.

|t is important to note that members of the movenfienan undivided Land of Israel were not mostly
Revisionist Zionists or affiliated with the religie right, but actually members of the historic Liabo
Movement.
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that were perceived as vital to Israeli security even after a political settlement
was reached.”’

Today, the majority of the public in Israel is familiar only with the reality of
the occupation (they were either born in, or immigrated to, Israel after 1967).

The controversy over the future of the occupied territories was honed and
exacerbated by the outbreak of the first intifada ("uprising") in 1987.%® Suddenly
the public and its leaders discovered that continued control of the territories and
of the population residing within them, in a ‘transitory’ state of protracted
occupation and without civilian and political rights, was an unstable proposition;
that the Palestinian population refused to accept it and was unwilling to renounce
its independence; and that the "Jordanian option" wasn't viable and even Jordan
was no longer interested in it. In Israel itself and in the international community
there was growing pressure to recognize the Palestinians' right to self-
determination in the territories that had been occupied in 1967, or at least in
part of them. This process gained momentum when the Palestinians themselves
declared independence and began to adopt a more pragmatic attitude; after
years of ‘rejection’ and refusal to recognize Israel, the PLO accepted UN
Resolution 242 (albeit according to its own interpretation) which was adopted
following the 1967 war.

The controversy also concerned the "price of the occupation" for Israel. The
‘price’ included not only enormous economic and human resources devoted to
the establishment and maintenance of the Jewish settlement enterprise; there
were also the moral consequences of Israeli domination over a population living
for years under Israeli occupation. The Israeli settlements in the occupied
territories were under a completely different legal and political regime than that
of the population surrounding them. Over the years, especially when armed

conflict broke out, complaints would surface of lenient law enforcement toward

" The limits of settlement were determined by themARlan, which included the Jordan Valley, a few
locations in the Gaza Strip, and certain frontegtiements. Prominent exceptions were the "retafidews to
Jerusalem's Jewish Quarter, the Etzion Bloc anddieb

% 0n the surprise of the firgitifada and the profound change it wrought in public opinisee in GaHa-
Milchama ha-Shvi'it: Hashpaot ha-Intifada al ha-Giha be-Yisrae(Heb.: "The Seventh War: The Intifada's
Impact on Israeli Society"; 1990), and in Gilbad&@usserBe-Ein ha-Sichsuch: ha-Intifad&leb.: "In the
Eye of the Conflict: théntifada'; 1992).
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the Jewish settlers and of the cruel and abusive treatment of Palestinian
residents by soldiers. The army repeatedly insisted that incidents of this kind, if
they occurred at all, were handled with severity and that by and large, the
soldiers exhibited high moral standards. On the other hand, the Jewish settlers
and their supporters believe that the status of the occupied territories is
controversial under international law, and that it is unjustified to prevent Jews
from exercising their historic right to settle in every part of the Land of Israel.
They argue there is no reason for the Jews to renounce their homeland in
advance, while the Palestinians on their part refuse to cease considering all of
Palestine as their homeland.

In Israeli society, this ongoing debate has inspired a wide range of
approaches regarding the occupation. On one side stand the few who believe
that, regardless of other issues, Israel must unilaterally terminate the
occupation.” On the other side stand those who believe that even though
international law considers Israel's rule over the territories captured in 1967 to
be military occupation, this isn't actually the case because the sovereignty over
the territories is disputed. Among them, some think that Israel should annex all
of these territories,*® while others hold that Israel should continue to hold them
until a satisfactory political settlement can be reached. A majority of the public
appears to think that Israel should act in its own interests regarding the occupied
territories; they also seem to maintain that Israel is entitled to keep the
territories, or part of them, until it has received reasonable guarantees for its

security.*

#t is sometimes argued that Israel has an obligatitder international law to terminate the occugati
because it is ‘illegal’. This is a mistake, forémational law does not obligate the occupier w@fratory after
a war (especially a war of self-defense) to teat@rthe occupation as long as no agreement hasbaemed,
ensuring that there will be no recurrence of thgrasgsion that prompted the occupation in the filste.

%0 Only few of them suggest that such annexation shmaan that all of their residents should be made
citizens of the state. Most think it is possibleatmex the territory and find alternative solutigsgch as
Jordanian citizenship) for the Palestinian resislent

*1 The results of the 2006 elections are significartriot entirely clear. Prime Minister Ehud Olmeash
clarified that he is in favor of Israel's "resegfiits borders" within demographic borders, throagher an
agreement or unilaterally. The coalition he buidtsxcommitted to this idea, but there are in it €ets who
support withdrawal only in the framework of an agreent, or at least the exhaustion of a broadertiztigm
than that advocated by Olmert. [All of this may betrelevant at the stage this English versionuidighed, in
summer of 2007 and after th& 2ebanon war].
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A different question, which is sometimes raised as a part of the same
discussion, concerns Jewish settlement beyond the Green Line. First, there is
controversy over its legality according to international law. While it is agreed that
an occupying state is prohibited from transferring its own population into
occupied territory, here again the controversy arises whether the territory is
indeed occupied.? Most of the experts in international law believe that the
permanent settlement of Jews beyond the 1967 lines is in fact illegal. However,
there are those who pass immediately from this conclusion to the assertion that
Israel must therefore dismantle all these places of residence (called settlements
to distinguish them from other towns and villages), including new neighborhoods
in Jerusalem beyond the Green Line-regardless of the conflict or its resolution.
However, such a "leap" finds no support in international law itself or in historic
precedents of occupying states that settled their citizens in occupied lands. In
most cases, occupation has in fact ended in agreement, wherein the citizens of
the occupying state were given the right to remain in their places under the rule
of the state that was to have control over the territories. Thus it was pronounced
in the Oslo accords that the fate of Jewish settlements would be resolved by
discussion and negotiation. This suggests a rejection of the perception that
"there is nothing to talk about," since international law clearly requires the
dismantling and evacuation of all the settlements.>*

Let us now return to the dimension of the constitutional structure of the
regime. The controversy surrounding the future of the occupied territories
created political paralysis. In 1988 a unity government was formed, with Labor
and Likud the main partners. Shimon Peres tried to topple this government and
form a narrow coalition of the left and the ultra-Orthodox, but what became
known as the "dirty trick" failed. In 1990, then, a narrow right-wing government
was formed, led by Yitzhak Shamir. Near the end of the 12th Knesset's term, in

1992, three new Basic Laws were enacted. Two of them were concerned with

%21t is worth noting that the Israeli government anel Supreme Court have both held that the stattrseof
territories under international law was one of 'lggation” or "belligerent occupation.” See also Knegr
(2002).

% The same holds true for the issue of the refugekish was included as a subject for negotiatiois, i$not
compatible with the contention that there is alitigf return, and therefore all that remains isligcuss how
this right is to be implemented.
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human rights: Basic Law: Freedom of Occupation, and Basic Law: Human Dignity
and Liberty. The third - a new Basic Law: The Government - brought about a
change in the structure of the regime in Israel instituting the direct election of
the prime minister beginning with the 1996 elections.

The enactment of these three laws was the climax of a persistent attempt to
complete the State of Israel's constitutional process, and especially to change its
system of election.>* Since attempts to draw up a full constitution or even an
entire bill of rights were thwarted, the supporters of these measures settled for
the legislation of laws which enjoyed broad consensus. The Direct Election Law
was the result of growing frustration in the political system with the lack of ability
to govern and to make decisions and shape policy. These were related, among
other things to what was then grasped as too great a dependency of
governments on the ultra-Orthodox parties, whose critical role had been
dramatically illustrated by the "dirty trick." Thus the basic laws were a landmark
regarding both the structure of government and the increasing prominence of the
courts generally, and of the High Court of Justice in particular, in Israel’s public
life.®

The First Gulf War led in 1991 to the convening of the Madrid Conference, at
which regional negotiations towards a settlement of the Arab-Israeli conflict
began. When Yitzhak Rabin led the Labor Party to victory in the 1992 elections,
he promised to reach an agreement with the Palestinians in less than a year, but
insisted he would not negotiate with the PLO. The Oslo accords of September
1993 created a new reality in the region. On one hand, they generated a
dynamics of progress towards the formation of a political outline for two states -
Israel and Palestine. On the other hand, increasing violence toward Israeli
civilians by Palestinians caused growing internal conflict among Israelis and
invigorated the protest of those who had always been opposed to any partition of

the land. The assassination of Prime Minister Rabin in November 1995 did not put

% For the background to this legislation and the tEpments in its wake, see Gavisétg-Mahapecha ha-
Chukatit: Teur Metziut o Nevua ha-Magshima et Az(éeb.: "The Constitutional Revolution: a Realityao
Self-Fulfilling Prophecy?" 1998).

% 0On this matter, see Gavison, Kremnitzer and Dostiyizem Shiputi: Be'ad ve-Neg@deb.: "Judicial
Activism: For and Against"; 2000).
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an end to the negotiations, but Binyamin Netanyahu's victory in the 1996
elections significantly slowed the process down. Against this background, Ehud
Barak won a sweeping victory in the 1999 elections, but was defeated by Sharon
in the special 2001 elections due to the failure of the Camp David summit
conference, at which no agreement was reached on a permanent settlement of
the Israeli-Palestinian conflict. Despite these fluctuations, the dominant vision
concerning the resolution of the Jewish-Palestinian conflict remained that of two
states living side by side.*

The Basic Laws of 1992 became a focus of public interest, among other
things, because they were declared to be the instigators of a "constitutional
revolution." A great deal of interest and extensive public debate was also
devoted to the definition of Israel in these laws as a "Jewish and democratic
state." There were those who did not see any problem with this characterization,
while others argued that its two elements were inconsistent, requiring the state
to choose between them. A third group held that while it was necessary to
acknowledge the tension between the two elements, it was possible and
important to mitigate it.

The 1992 Basic Laws also affected the relationships among the branches of
government. They increased the powers of the courts and placed a new limitation
on the Knesset's legislative powers. The Direct Election Law reflected a

discomfort with the political reality and with the government's perceived inability

% At the same time, however, some among both Paiessirand Jews developed a vision of a single state
between the Mediterranean and the Jordan Rivde@cdhe one state solution’ — OSS). However, ithéa
never received the support of decision makers th bommunities or in the international communitynéng
the Jews, see for instance Gavron's book. Foradhle description of this option, see in Gandtadina Du
Le'umit Palestinit-Israeli{fHeb.: "A Bi-National Palestinian-Israeli Statd'999). It is important to emphasize
the big difference between a vision of simply twates and a vision, which a majority of Jews supudr
"two states for two peoples.” Only the latter irt#s recognition of the Jews' right to self-deteation in
Israel. There is a great controversy among Jewshehenoderate Palestinians are willing to accepiikion
of two statesor two peoples or whether they are in fact offering their (taat) agreement to it, as part of a
plan to eradicate the Jewish state in stages.d@eaestance Danny Reshef: "Yasser Arafat never saddout
'two states for two peoples,’ only about 'two stéiteng peacefully side by side.' He never agreerbcognize
the Jews' right to a state of their own here. Heessed this intention of his in numerous interdgeand
speeches even after the Oslo accords in 1993. vireiPLO will concentrate all our efforts on dedpg the
division in Israeli society. Within five years tleewill be 5 to 7 million of our brothers in Palesi We intend
to foster conditions in which the lives of the Jaw®alestine will be intolerable," Yasser Arafttiged
openly and bluntly in the presence of the meditaéoPLO ambassadors in Europe gathered in Stockbolm
12 February 199680agen["Today"], Norwegian newspaper, 16 Feb. 1996). @seussion below.



31

to act. We should recall that, during the state's early years the same electoral
method succeeded in generating very effective governments due to centralistic
mechanisms, the effects of the period of struggle prior to the state's
establishment, and the protracted reign of Mapai as the axis party. The Direct
Election Law, however, expressed the hope that putting a "strong man" in power,
with a personal and direct mandate from the public, would enhance effective
government. Even though they were held under provisions of the previous law,
the 1992 elections already bore the hallmark of personalized leadership. The
Labor Party ran under the slogan "Labor led by Rabin." The election of Yitzhak
Rabin as candidate for prime minister over his longtime rival Shimon Peres,
stemmed only from the feeling that Peres, while successful within the party, had
failed to win a general election, whereas Rabin had a more attractive image. The
elections of 1996 and 1999 (as also the special election of 2001) were held under
the Direct Election Law, which was annulled in 2001. Even after its annulment,
however, the trend of stressing the personalities of the candidates for party
leadership continued.?” Constitutionally, it turned out the Direct Election Law
created greater problems than it had sought to correct. The dependency on the
ultra-Orthodox parties didn't cease, and the government's ability to govern didn't
improve. Yet under the new method, changes in the relations between different
parts of the Jewish public, and between Jews and Arabs, were sharpened.
Netanyahu was elected with the rightist bloc as his political base and with the
active support of the religious parties, which circulated the slogan "Netanyahu is
good for the Jews." Never before had such blunt emphasis been placed on the
differences between the civic and the ethnic-religious nation. Ehud Barak, by
contrast, gave up on the religious and ultra-Orthodox vote before the race even
began. When he ran into parliamentary difficulties after the Camp David summit,
he began to talk about a "civil (as against a religious) revolution" and about a

massive change of the status quo in matters of religion and state, disregarding

%" This was especially apparent in the two electiangaigns won by Sharon, first in the special electiader
the Direct Election Law in 2001, and a second timgeneral elections in 2003. In both instances&@ha
failed to outline any policy, and his campaign edstainly on the promise that only he could delpeace
and security. The personal element was also prorhinall three major parties before the 2006 éest,
although Sharon's illness gave rise to certainugiah between Olmert's positioning as the new leadeé his
being a "follower of Sharon's path."
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the generally accepted political compromise. The Arab public turned out in
numbers to get Barak elected; but Barak, who wanted to execute a massive
political move on the Palestinian front, felt he had to stress the fact he enjoyed
the support of a "Jewish majority." The relations between Barak's government
and Israel's Arab minority reached a crisis due to the killing of 13 Arabs (and one
Jew) in the violent events of October 2000.3®

The second intifada, which erupted near the end of 2000, and the Israeli
response in its wake, brought to a head the public controversy regarding the
legitimacy and political wisdom of Israel's continuing occupation of (all or most
of) the occupied territories and of the project of Jewish settlements outside the
1967 borders (or at least outside the settlement blocs that enjoy broad public
support). Some saw the Palestinian struggle as sheer terrorism, others saw the
military response as waging justified war against partly terroristic Palestinian
violence, and still others saw it as the illegitimate use of force by Israel to
perpetuate its control over the territories. So even though a large part of the
Jewish public was determined to defend the state from its enemies, there were
those who held that the war itself, or at least part of the army's modi operandi,
was unjustified. Instances of refusal to serve in the occupied territories began to
occur.*

It is still too early to assess the impact of Israel's disengagement from the
Gaza Strip in the summer of 2005 and its lessons both within Israeli society and
concerning the constitutional structure. We shall discuss certain aspects of this
plan below. Here we might note that the fact that the process went more
smoothly than anticipated appears to indicate that it reflected the wishes of a
large majority of the public. This majority thus demonstrated that it does not
subscribe to the vision of an undivided Land of Israel and does not see Jewish
settlement in all parts of the Land of Israel as a divine command. To the

contrary, it appears that a majority of the public in Israel, including a majority of

% One telltale sign of the volatile and contentiotm@sphere surrounding the events of October 20@8) &
real-time, is that most Arabs describe what happerse'the murder of demonstrators" whereas the@oli
speak of "the killing of rioters."

% For an analysis of the morality of war and Isragitrality in fighting since the start of the Zionis
movement, see the very critical discussion in PratmTerrorism in the Israeli-Palestinian Confli¢€2006).
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the Jewish public, is inclined toward a solution based on "two states for two
peoples" and believes that continued Israeli rule over the entire Land of Israel
might jeopardize achieving this objective.*® Although opponents of the
disengagement plan came from all sectors of society, the bulk of them belonged
to the religious-national right. The plan and the very different form it took in the
perceptions of its supporters and opponents accentuated the extent of the
internal divisions within Israel's Jewish public, as well as the forceful vigor of the
majority when it finds a way to translate its preferences into determined political
action.*! It also exposed the various levels at which the debate is conducted.
Alongside the political and socioeconomic levels, there is also a religious level.
This level provides firm support to believers, but it also heightens possible
tensions between religious injunctions as interpreted by certain Halachic
authorities and the state's authoritative directions. The plan and responses to it
also raised grave questions as to the depth of commitment on the part of
members of certain sectors within the Israeli population to elements of Israel's
meta-purpose, and to its Jewish foundations in particular. We'll return to these
topics below.

In any event, the disengagement plan ‘reshuffled the deck’ and led to a
drastic change in the composition of the government. After its execution in 2005,
and after the election of Amir Peretz to the leadership of the Labor Party and
growing internal paralysis within the Likud Party, the government couldn't
continue to function. Sharon's departure from the Likud and his founding of the

Kadima Party was an attempt to return to the pre-1977 order—a time when a

“0see for example the "Peace Index," founded by rai Bteinmetz Center for Peace Research and
published monthly, which shows consistent publigmut for the formula of "land for peace." See in:
http.//www.tau.ac.il/peace.

“1 Among the opponents of the disengagement plan trerthose who believe that a majority of the publi
actually didn't support it, and that apprehensést this preference be expressed led Sharon tasepo
referendum. In support of this they cite the faeitton the eve of the mini-referendum amongst rexgid
Likud members there seemed to be a majority for Shaptar's while in the mini-referendum itself the
opponents won a clear majority of over 60%. Indéed,impossible to tell what the results of aioahl
referendum on the subject might have been. Itsis hard to tell whether the results of such a esigum
would have reflected the preferences of the majoltiappears, however, that if there hadn't bearapority
in favor of disengagement, public reaction to ttevenwould have been different from what was acyuall
observed. This impression is greatly strengthendigjit of the developments in the political argmr to the
2006 elections and in light of the election results
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single powerful pivotal party was able to form a coalition with center-left or
center-right parties of its choosing, without being too dependent on parties
perceived as extreme left or right, or on ultra-Orthodox and Arab parties. The
2006 elections didn't bring about such a change. Although the Kadima Party has
become the largest party and appears to be centrist, the Knesset is again
composed of numerous small and medium-sized parties.*?

The various discussions of a constitution also "aired" ideas that have not
always enjoyed prominent public debate. Thus there is a debate in Israel today
over the general question whether the country should have a constitution at this
time, as well as regarding issues of regime structure such as the electoral
system, the presidential versus parliamentary system, the structure of
government, relations between the government and the Knesset, and relations
between both of them and the Supreme Court-including its composition and the
method of appointing its judges. The debate concerning the constitution again
raises the fundamental question whether a constitution should include a
characterization of the state, and, if so, whether it should be defined as "Jewish
and democratic" (or any other formulation reflecting the same duality). In other
words, this is the fundamental argument between those who emphasize that
Israel is the state in which the Jewish nation exercises its right to political self-
determination, which is committed as well to democracy and human rights, on
one hand; and those who would like Israel to define itself as a democratic,
multicultural or bi-national state, or, at least, not include any characterization of

its identity in its founding constitutive document, on the other.

X % X

In light of all the above, it is easy to see how Israel might be assigned all the
different descriptions given in this section's title. It is also easy to see that
different practical conclusions may be drawn from the different descriptions due

to different perceptions of reality, processes and value systems. It is important to

“2In effect, the 2006 elections gave rise to a kapgituation than after the 2003 elections, whenSharon-
led Likud won 40 Knesset seats.
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emphasize, however, that there is no simple connection between the
characterization of Israel and any such practical conclusions.

Let us start with those who see Israel as a country born in sin, and indeed
one whose continued insistence on stressing its distinction on the basis of self-
determination for the Jewish nation is a sin. Naturally, they will aspire to weaken,
blur and restrict the tendency to continue preserving the necessary conditions for
distinctive Jewish self-determination and its justification. They are also likely to
try to defend the rights and interests of the Arabs in Israel and in the region. It is
less clear what they might do regarding steps that are supposed to strengthen
the state itself. After all, the welfare of the Arab minority depends in part on the
strength and prosperity of the state in which they live.

Paradoxically, the inclination to blur Israel's Jewish distinction may be part
and parcel of the approach of those who see Israel as a justified success story.
Israel, they might argue, has already established a firm national basis for Jewish
self-determination in Israel, rendering superfluous any further Zionist activity or
the adoption of a Zionist identity by the state. Similarly, whoever sees Israel as a
success story may not think there is a vital need to arrive at a constitutional
structure which permits and facilitates determined political action. They may
think all Israel needs is a political system that can maintain its achievements,
with the usual checks and balances required in every regime in order to ensure
that holders of power do not abuse it. The decision-making mechanisms that
dealt successfully with the challenges of yesteryear, according to this view, can
certainly continue dealing successfully with those of tomorrow.

The situation is very different for those who view Israel as a vital enterprise
whose survival and flourishing requires urgent reappraisal and action. They will
want rules of the game enabling such action. These people, however, may
disagree on the identification of threats to the enterprise's success. Some believe
that it is a lapse of judgment resulting in a willingness to give up some of the
land of Israel which poses a threat. Others believe that the threat lies in Israel's
inability to demonstrate greater flexibility and arrive at a just and pragmatic
solution for dividing the land. There are those who contend that turning away

from Jewish religion poses a threat, while others, to the contrary, believe that
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the greatest threat to the state emanates from religious messianism, which
jeopardizes the enterprise's prospects. There are those who reckon that the
primary responsibility for prolongation of the conflict rests with the stronger
side—Israel; therefore the fact that it has not been resolved is our responsibility.
Others blame the prolongation of the conflict on an Arab interest in weakening
Israel. Still others hold that there is an unholy alliance among leaders who have
a vested interest not to do the right thing for the welfare of their peoples. Each
such conception of the threat can serve as the basis for different thrusts in
policy. On the assumption that there are deep divisions in Israel regarding
exactly these issues, just the fact that there is broad agreement that the
enterprise faces existential threats does not in itself suffice to ensure that we
should be able to bring ourselves to meet these challenges.

The combination of these divisions, plus the complex relations between
possible approaches, are the prime obstacles making it difficult to reach
agreement on identity, common goals, or shared constitutional rules of the
game. This lack of agreement effectively impairs the state's ability to formulate
and execute policy. The governmental and party structure has also contributed
its share to this situation. Governments have been unstable and found it difficult
to formulate consistent policy. This in turn has further decreased the ability to
govern, because the rapid turnover of ministers in major government ministries
has impaired the ability to develop consistent policies over time.

This was dramatically manifested in the discussions of the Knesset's
Constitution, Law and Justice Committee on a constitution for Israel.** While a
large majority among the Jews wishes to emphasize that Israel is a Jewish state,
a majority of the Arab minority's representatives rejects this definition and will
not assent to a constitution that gives the state a distinctive Jewish character
(even if accompanied by declarations of a commitment to democracy and civil

equality).* Among the Jews there is agreement on this formulation because of

3 These discussions exposed the controversies marplgthan the discussions of the Public Commitbee

a Constitution by Consent or those of the congbitial team of the Israel Democracy Institute (IDVhere the
groups were less representative and some of thgpeswere not voiced in the discussions themselve

“ Compare, for example, the constitution proposethbyiDI, which emphasizes the Jewish charactehef t
state while declaring a commitment to democracya@wd equality, and the critical responses in Aualah
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its vagueness. Going into the details, however, we discover the age-old
argument between those who see Jewishness as a matter of national-cultural
identity and those who see it as a matter of observance of the Jewish tradition
according to its Halachic interpretation. The differences between the various
parts of the Israeli public are not limited to values and goals, but also concern
the description of reality and its meaning. These controversies in matters of
principle also illustrate the difficulty of agreeing on definitions of identity.
Furthermore, while there is broad agreement that the regime structure in Israel
is not optimal, it is very hard to agree on an alternative regime structure that will
give the state a better balance between effectiveness and accountability. These
difficulties have to this day prevented the adoption of a constitution, and there
are those who still doubt whether a good constitution is even possible. On the
assumption that achieving such a constitution is unlikely, it is not clear whether it
is good for Israel to devote so much effort to the formulation of one. Others
argue that while it is true that a constitution should not be one of Israel's top
priorities, the absence of a complete constitution adopted by the Knesset opens
up the way for a judge-made constitution. They recommend that a constitution
be enacted by the Knesset, if only to block this trend.*

A net result of these processes and controversies is the difficulty encountered
in recreating, in today's Israel, the same kind of commitment and determination
to promote agreed objectives, which had been enjoyed by the Zionist movement
and the state in its early years. Similarly, they make it hard to recreate the

growth and development that characterized the state in its early years.

notebooks. See also the protocols of the discussiarthe chapter of principles in the Knesset'ssGion,
Law and Justice Committee under its chairman Mick#ean, on the committee's website.

5 There is something peculiar about the argumentaftaimplete constitution needs to be enacted, iéiten
has no independent justification, only to blockpsteaken by the courts. If this indeed is the cisaay be
argued that th&nessethat dares to change the balance of powers anmenggislature, government and
courts by means of a constitution, could get tmeseesult through legislation that is not part abanplete
constitution. On the other hand, in the prevailiegditions it may indeed be easier to bring abaohs
change as part of the adoption of a constitutiathar than by means of legislation that aims atkerimg the
power of the courts. Clearly, achieving a new bedawould depend not only on the adoption of a dtutigtn
but on itscontentsas well. The constitution proposed by the IDI, daample, in fact preserves the standing
and powers of the courts and the method of appgjritidges to them, and even extends their powessrite
ways compared to the present state of affairs.
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II. A Meta-Purpose for Israel

1. Why is a Meta-Purpose Essential in Conditions of Controversy?

The ability to effectively address problems and challenges depends upon many variables.
Grave controversies over goals, the legitimacy and efficiency of means as well as over
decision-making mechanisms are liable to compromise this ability significantly. We have
seen that there are indeed such controversies in Israel at many profound levels.

We have also seen that a powerful feeling of common destiny and of being in the
right was an important component of Israel's success in the past, while internal
controversies over these topics today contribute crucially to the doubts concerning the
country's ability to meet the challenges facing it; they also make it difficult to carry out
effective policies to deal with these challenges.*®

In any large and heterogeneous society there will be a certain degree of conflicts of
interest between individuals and between groups. In many cases, central tenets of policy
are more beneficial to some parts of the population than others. The cohesiveness of
civil society in the state stems from a feeling that the state and its institutions provide
the public, including all of its individuals and groups, with its basic needs—whether these
be merely protection from life that is "nasty, brutish, and short," a la Thomas Hobbes, or
in @ broader meaning that includes providing adequate means to fulfill people's wishes,
such as: freedom, welfare, and a meaningful life. In a democracy, the accepted method
for dealing with controversies and conflicts of interest among individuals and groups is
to draw a distinction between the various positions and preferences themselves and the
decision-making mechanisms of the state. In a democracy the different opinions and
interests are all legitimate, as is the desire of groups to promote their own interests;

however, there needs to be agreement on the decision-making mechanisms to which the

“% This general description is of course simplistid amisleading. Jewish society during the pre-staieho

period and in the initial years of independence eesacterized by severe controversies. Those ketiire

Left and the Right, between thaganahand theEtzelandLehi, were very grave indeed. Episodes such as the
"seasoh andAltalenawere only crisis points in complex relationshifpsthe initial years of statehood Ben
Gurion coined the slogan "without Herut and withidaki," which denied the legitimacy of importanbgps

in the Jewish community. Despite all these, theroom enterprise on behalf of Zionist goals and matio
building had overridden the controversies, profoaadhey were. It may be noted also that acutenate
controversy among the Palestinian population wasngortant factor in its weakness, resulting inbitity to
contend effectively at the military level to prevéime state's establishment.
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public is committed, so that action may be taken in a coordinated and authoritative
fashion.

These mechanisms are perceived as binding, even when the decisions reached
through them are injurious to the interests of one group or another. This is because
everyone has an interest in the robustness of society and the legitimacy of its decision-
making mechanisms. To protect the rights of individuals or minorities, we add to the
mechanism of majority-decision various systems of checks and balances, together with
value constraints such as human rights. Furthermore, democracy itself is a meta-value;
it overrides the preferences of those who may wish to replace it by a form of
government that is not based on the consent of the people.

Thus democracy and human rights are part of the structural guarantees that allow
the state to overcome internal controversies over questions concerning the good life and
its meaning. These foundations can and should be part of society's credo, part and
parcel of its meta-purpose. Agreed and effective decision-making rules are indeed vital
to the functioning of a well-ordered state. All the same, it is not clear whether these
alone can give rise to the feeling of common destiny required in order to maintain a
vibrant, active society; a society which views the state as its home and is willing to
participate in its decision-making and shoulder the burdens necessary to sustain it and
further its prosperity.

This issue has cropped up repeatedly in discussions of political philosophy since the
dawn of human society. Nowadays it is manifest in the controversies between different
forms of liberalism and communitarianism, and in the debate on the relationship
between the liberal and republican attitudes toward citizenship. Most relevant to Israel is
the discussion of the future of the nation-state and nationalism in general, as well as the
question regarding the building of a cohesive civic society in a multi-cultural setting.
These problems currently preoccupy large parts of the Western world. However it is
unique to Israel that its majority group consists mainly of immigrants who arrived in the
country only in the last century, but are nevertheless part of a nation whose only
independent state was in this same territory thousands of years ago.

What makes groups of individuals or citizens share the same goals? Should a state
be merely the framework for the actions of the individuals and voluntary groups within

it? Or should it also be a cultural and civic home for its inhabitants, and be committed to
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nation building? Can there be a stable existence for a society that is united by no
deeper ties than mere legal citizenship? What happens to a civic society when it exists
alongside powerful ethnic, cultural, nationalist and religious identity groups? What can
and should be the pattern of relations among such identity groups within a single state?
Should one include gender and status groups among these identity groups? Can a state
sustain itself when it assumes a strongly neutral position towards all of these identities?
Is such an attitude possible? Is it desirable?

Theoretically, it may be possible to create a nation that is only civic, in which there is
full privatization of all non-civic components of identity. Thus the state is conceived as
completely neutral towards all the non-civic affiliations of its inhabitants and citizens.
However, without taking a position on the general feasibility of such an arrangement, it
is clear that such an answer is not practical in the Israeli reality and in the region today,
in both the short and long term. The great majority of Israel's inhabitants—Jewish and
Arab, secular and observant—do not want to live in a state that privatizes all of their
non-civic affiliations.*’

Moreover, the challenges facing the State of Israel do indeed include such issues as a
reasonable measure of social justice, growth, and freedom, which in certain formulations
can be common to a large majority of the sectors in Israeli society. However, some of its
challenges require staking a non-neutral position. Such is the case with regard to
determining the identity of the state, the approach towards the continuing conflict with
the Palestinians, deciding between modernist approaches as opposed to religion and
tradition, and the ideological controversy between proponents of personal responsibility
and freedom versus those who highlight considerations of social solidarity, welfare,
distributive justice and equality.

Thus the capacity to act effectively in Israel depends not only upon the ability to
arrive at broad agreement within the Israeli public over the rules of decision-making, but
over long-term meta-purposes as well. In a diverse and even polarized society such as
Israel's, it is unreasonable and even undesirable to aspire to reach general agreement

over specific arrangements. Nor is it possible or desirable to aspire to a situation in

" Therefore the vision of a single state betweerMbditerranean and the Jordan River is a visioritbee
the hegemony of one of the groups, or a visionrot group autonomy. There was such an autonomy in
Israel before 1948 under British rule. It is uncleaw it would function without an "external” ruler
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which all groups in society have similar conceptions of reality and the nature of the good
life. At the same time, a meta-purpose agreed on by a large part of the public is
essential for the social cohesion needed to effectively promote it, even if some of its
components are alien or even run contrary to the preferences of a certain minority. In
its absence, the political system may be afflicted with paralysis or inertness, which may
prevent progress towards the state's fulfillment of its goals and objectives-including
those vital to the welfare of the entire population, the minority in question included. We
protect minorities not only by directly promoting their welfare, but also through a
maximum protection of human rights and democratic principles.

A society which suffers from deep divisions that threaten to impair its ability to act
and effectively address the challenges facing it must therefore carefully examine its
situation. It would be fortunate to discover that there is sufficient agreement within the
mainstream, despite the deep divisions, over the necessary public agenda and proper
rules of decision-making, and that these meet the constraints of democracy and human
rights. In that case, we would have to ensure that these forces are able to implement a
common policy and not allow extremist forces to veto it.*® If it turns out that the
divisions are too deep to enable such steps, there may be no choice but to reexamine
the viability and survivability of the political framework itself. Of course the picture
becomes more complicated if the divisions ‘cut through’ different sectors, so that in a
specific political grouping there may be a clear majority in favor of certain foreign affairs

policies, but the same grouping is unable to arrive at a consensus on economic matters,

“8 Some of Israel’s secular groups feel that the «lirthodox use their political power to "blackmail”
governments, utilizing the fact that they can offecide the fate of coalitions to undermine critfpalicy
moves both in matters economic (such as the anmtlorenassive reduction of child grants) and caltur
matters of identity (such as the introduction eflanarriage). On the other hand, some of the «@réhodox
and religious hold that the secular are domineeaimg)insensitive, that their opposition to thingaish or
religious stems from self-loathing, and that thepdse arrangements whose entire purpose is "secular
coercion.” However, while the secular are ableddrpy the ultra-Orthodox as an extremist force, uhira-
Orthodox cannot easily do the same. With its agltgious approach, thghinuiParty gave them a more
convenient target for vilification. The Jewish-Aremsion constitutes a more intractable elemeatgtbeing
those who portray all of the Arabs as an extregristup, whose opinion may be discounted. On therothe
hand, the continuing refusal of all the Aldbessemembers to agree—even tacitly—to the definitiothef
state as Jewish is indeed seen by many as gieagaian unhealthy and unstable situation, in wttiely as
the minority seek to prevent the Jewish majorigyrfrcelebrating their nation-state. Both issues cemnae
dramatic head in the Knesset discussions on aituitst for Israel.
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for example.*® This means that some groups may belong to the center on certain issues
but to the far-out periphery on others. Another problematic situation is the paralysis
stemming from the existence of two large blocs, so that neither is able to promote its
own objectives but can only effectively impede attempts made by the rival bloc. In all
these scenarios, it is impossible to implement any kind of determined policy.>

My premise in this essay is that it is possible to find in Israel a common
denominator in the form of a meta-purpose, which will allow action to be taken
in proper balance between societal cohesion and recognition of the plurality of
positions and attitudes. This agreed meta-purpose is broad and inclusive
enough to sustain the continued existence and prosperity of the state and
allow it to include minority groups, even though these groups may oppose
some elements of the meta-purpose. The ability to include these minority
groups is based on the fact that the complex meta-purpose is indeed essential
to the state's ability to provide them too with the benefits of welfare and
prosperity which they value. It is justified and right that Israel should retain an
element of Jewish distinctness as part of its meta-purpose. At the same time,
the state must take action, at both the declarative and practical levels, to
strengthen the common civic identity of all its inhabitants and to deepen their
sense of membership in the common enterprise. The state will recognize the
diversity of its inhabitants' non-civic identities, but a large part of this group

activity will be at the private and voluntary level. This will apply to non-Jews in

9 This situation was dramatically illustrated by Siearon government beginning in 2003. Initially $imar
formed a rightist government that agreed to no msgon the political front and the implementatiba
"right-wing" economic policy, demanding extreme fiberal reforms. This was accomplished by not
including the ultra-Orthodox or the Labor Partythie coalition. It was possible to bring$&hinuiand the
National-Religious Party because they agreed t@tio@omic policy and were willing to compromise on
matters concerning state and religion (which lethtodisbanding of the Ministry of Religion, butt@t to
breaking the monopoly of religious courts over mattof personal status). When the disengagememt pla
became a central part of Sharon's policy, he tpaktahe "economic” coalition and cobbled togetiras that
agreed on political progress. However this govemimaes unable to continue functioning due to irdérn
conflicts of interest regarding the economic paliegpecially after the election of Amir Peretz aadof the
Labor Party. The disengagement government wasualgble to arrive at an agreement on matters of atad
religion, since the NRP — now out of the coalitidost interest in reaching such an agreement.

* This was the situation in Israel during the periotlanity government. To a certain extent it al&tained
during periods of narrow governments because tige lparties did not dare to totally alienate theaul
Orthodox or Arabs (respectively), knowing they ntighed them to form a coalition in the future.Hist
matter there is no symmetry between the Arabs &ralQrthodox, however, for there is much greater
willingness to rely on the support of the lattepuwilitical affairs.



43

Israel as well as to Jews, including organizations and movements whose main
business concerns the welfare of Jews, Judaism and the Jewish people. The
success of this effort depends not only on its logical coherence, but also—and
especially—on the willingness and ability of the state's institutions and of the

various civil society groups to implement reasonably this balance.

2. A Meta-Purpose for Israel

We have argued that a meta-purpose is crucial to Israel's ability to contend with the
challenges it faces, and that it is required especially due to the deep disagreements
within it. In these conditions of controversy, however, it is clear that any formulation of
a meta-purpose will encounter opposition. The test of the proposal will be whether it
actually reflects a broad enough basis of agreement within society to ensure, to all the
important groups in society, a better standard of living and welfare than they would
achieve under alternative meta-purposes or in the absence of one. This basis of
agreement needs to turn the meta-purpose into a driving force that gives members of
society a feeling of participation in the enterprise and a vested interest in its success.
Ideally, a meta-purpose should help foster a willingness or inclination among members
of society to participate constructively in the goings on of the society they live in.
Furthermore, the basis of agreement must not only reflect the support of a large enough
majority of the public; it also needs to be justifiable. This is because the strength of a
society, in the long term, cannot be based solely on force but must also, more
importantly, win the acceptance and agreement of the public living in the state.”* The
idea of a meta-purpose may be similar, both essentially and operatively, to that of the
constitutive definition of the state's character. Characteristics of identity turn into

elements of the meta-purpose because the state wishes to preserve and develop them.

*1 This is certainly true in a democracy, which islboih consent as the source of government's legitym
But it is also true, albeit in more subtle wayseuery state and in every form of judicial systénpublic may
be ruled by force or terror for a certain periodiofe, which may be prolonged. Ultimately, howeubgre is
no stable government except on the basis of broadent, and certainly there cannot be a thrivirdy an
prosperous society without a measure of persoaatifsm.
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Some elements of the meta-purpose might be found in other constitutive documents, for
instance in the State of Israel's Declaration of Independence.>?

It seems to me that a meta-purpose for Israel, which might enjoy such support,
would need to include the following elements:

The State of Israel is the state in which the Jewish people exercise their
right to national self-determination. Israel is a freedom-loving democracy,
which protects the human rights of all its inhabitants, aspires to social justice
internally and to peace with all of its neighbors. Israel recognizes the non-civil
identities of its inhabitants and aspires to maintain a high level of education,

science and technology.> **

%2 A detailed meta-purpose for Israel was formulatee lgroup of Jewish Israelis in tKénneretCovenant on
18 October 2001. Like many documents of its kihéKinneretCovenant deals with political and social
ideals but does not emphasize the economic andgathysfrastructure or levels of education and trealor
economic integration and prosperity. For the wagdifitheKinneretCovenant, see in Dromi (edShevet
Achim: Yachasei Chilonim-Dati'im: Emdot, Hatzaom#&not(Heb.: "Fraternal Communion: Secular-
Religious Relations: Positions, Proposals, Covesia@005).

>3] do not include being Western among the elemeftisi®ideal. Like many of the keywords here,
"Western" is a vague expression. Being Westerrcidtaral matter that is posited verdDgental. It is also a
matter of political orientation. It seems to mettlsaael isn't necessarily Western in either ostheenses. The
West is predominantly Christian. Historically, Gliranity (or Judeo-Christian culture) did indeedegiise to
science, industrialization and enlightenment akmewv them today. In tomorrow's world, however, waym
see highly developed countries that are not Westeany of these senses. Israel is a mixed coubtity
geographically and demographically, and | belidwus tan be a source of power and strength. Itioéyta
would not be wise to define part of Israel's commmeta-purpose as being "Western". Recently, growing
numbers of people have begun to add a "Mediterréreéiliation to the definition of Israel's cultalridentity.
Israel is indeed part of the Mediterranean basthteas much in common with its other countries okginot
seem, however, that this belonging is of much irgoare to other Mediterranean countries. The
Mediterranean countries of Europe prefer to empleatsieir affiliation with Europe rather than the
Mediterranean. It is therefore not clear whethbtegliterranean affiliation has enough political tingional
or cultural significance. There are those who hb#t Israel cannot afford to relinquish the Westdeament,
and that without the Western tradition there ise®ml commitment to science and truth. | am not sétais.
History marks the wonderful scientific achievemenitthe Golden Age of Islam, as well as in Chimaahy
case, it seems to me that it is unacceptable wigat Israel on being Western, because such aititefi
would exclude from the common civic identity larggctors of society that may wish to protect thiirrahi
tradition without necessarily tying it with resista to modernity or science. (Thus, for examplgificant
numbers of the ultra-Orthodox are mdizrahi, and there are in Israel peopleMizrahi origin at the forefront
of science and academia.) | shall return to thegies below.

*| also do not include Israel's being a liberalesiatthe meta-purpose, as | believe there is nergén
agreement on this element of the ideal. | perspmaduld like Israel to be a liberal state and aadghat
many of the country's arrangements meet this remént. Under the present conditions, however nktthat
the inclusion of this element in the meta-purposela be too alienating to too large a part of thpwation.
On the relations between democracy and liberaks®,for example in MarmoBikoret Shiputit be-Yisrael
(Heb.: "Judicial Review in Israel"; 1997). | amegaing here to "comprehensive" liberalism, i.doglalism as
a doctrine of political morality and not just taettpolitical liberalism" of John Rawls and othesdich is and
should be a part of the meta purpose. | myself naaikinterpret the distinction in my introductianthe
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Let me elaborate a bit on the elements here, and expand on them in the next
chapter:

The State of Israel is a Jewish state,” i.e., a state in which the Jewish people
exercise their right to national self-determination. Among the manifestations of the
state's Jewishness are the fact that its affairs are conducted in the Hebrew language,
that it welcomes Jews from all over the world, and that it serves as the focus of Hebrew
culture and the expression of Jewish nationalism. The Jewishness of the state means
that there is no tension between the cultural life of a Jew in the state and its public
culture. I return to the complex relationships between the Jewishness of the nation-state
and religion below.

The State of Israel is a free and democratic state: the government draws its
power from the consent of the citizens, on the basis of civic equality. The state
recognizes its inhabitants' rights to freedom of expression and organization. It is not a
single-party "people's" democracy, and it supports a multiplicity of parties and changes
of government.

The State of Israel protects human rights: this bears explicit mention, despite
the fact that every state is obliged to protect the fundamental rights of its citizens and
inhabitants, so this element of the ideal is not optional.

The State of Israel is a developed country, striving to become one of the world's
most prominent from the scientific, technological, economic and cultural aspects.

The State of Israel aspires to social justice: it has a fundamental commitment to
human solidarity, and to the maintenance of a welfare state that doesn't leave the weak
behind as individuals or groups but provides them with a safety net to ensure the basics

of a dignified existence.

Gavison-Medan Covenant. There is an enormoustiiteralealing with the relationship between libesralias
a political worldview and political liberalism.

**This element of the meta-purpose is justified @nhibsis of present circumstances. It derives fiwen t
importance that | ascribe to effective self-deteation for Jews in (part of) the Land of Israelttie
conditions obtaining today, it seems to me ther®ishance of such self-determination in the absenha
nation-state for Jews. If these conditions chamgkiabecomes possible to ensure self-determindtiodews
in a sub-state arrangement, or if conditions dopeomit the continued existence of a Jewish nadtaie even
in (part of) the Land of Israel, | would be willinig re-examine this element of Israel's meta-puep8se
discussion below.
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The State of Israel aspires to live in peace with its neighbors: peace is a
strategic goal and supreme value of the state.

Various objections may be raised against the adoption of a meta-purpose generally
or against its specific content and elements. Some such objections may be directed
against one or more of the meta-purpose's elements, leading to its rejection as a whole.
This is notably the case regarding part of the Arab public in Israel, which does not wish
to live in a state that defines itself and conducts itself as the nation-state of the Jewish
people. This objection is natural and understandable, especially against the background
of the unresolved conflict with the Palestinians who are not citizens of Israel. Indeed,
some hold that this understanding must lead to the removal of this element from the
state's meta-purpose: under this conception, it certainly should not appear in a
constitution or any of the state's official documents, nor should any policy be adopted
that promotes the conception of Israel as the nation-state of the Jewish people. There
are also groups that are opposed to the ideal of Israel as a developed and open society;
these would prefer more religious and traditional approaches. Although there are
reservations regarding other elements of the meta-purpose as well (some groups, for
example, are afraid of the wish to define Israel as a modern state), the fact that there is
such vigorous opposition to only one element suggests that the meta-purpose may
indeed be able to provide Israeli society with a unifying element of identity.

A more common contention holds that these are all in principle worthy elements, but
there are internal contradictions among them. Consequently this composite ideal is
misleading and impossible to implement even in principle. Israel must therefore choose
between contradictory elements; at the very least it must determine clearly and in
advance what happens in case of a real confrontation between them. This would apply to
the contradiction between a Jewish nation-state and a state committed to the equality of
all its inhabitants; between a developed and advanced state, built on a free economy,
and the commitment to social solidarity and social justice; it would also apply to
unbridgeable internal tensions between religion (or at least certain conceptions of
religion) and democracy or an open society. There are those who contend that
capitalism is also incompatible with a commitment to respect all cultures-such as those
opposed to modernity and the active participation of all members of the population in

economic and commercial life.
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Another kind of objection is that although it may be possible to maintain such a
complex ideal with its multiple elements, the significant decisions are concerned with its
translation into actual policy. An inability to act consistently may stem not only from
dissensions regarding the elements of the ideal and how they may be reconciled, but
also from disagreements regarding the correct way to weigh them and give each its
proper weight in the whole. Consequently, the impression that the meta-purpose will
ostensibly improve the state's ability to operate is a false one, for the meta-purpose only
serves to obscure the disagreements that will cause paralysis when they do arise. On
this view, the meta-purpose doesn't really make things better.

This objection can be illustrated with respect to each of the meta-purpose's
elements. Due to the centrality of the conflict between Israel and the Palestinians, it is
easy to see that merely declaring that Israel aspires to peace does nothing to strengthen
social cohesion or the government's ability to act. After all, Israel has been constantly
declaring that it aspires to peace since its establishment. There is also no doubt that the
prolongation of the conflict with the Arab world, especially with the Palestinians, is one
of the important underlying reasons for concern over the future of the state and an
important component of the disagreements that weaken it. There are those in Israel,
however, who do not believe it is possible to reach peace with our neighbors because
the latter are not interested in it at all, or at least not in peace under just conditions
acceptable to Israel. Others think that the Palestinians long for peace and Israel alone is
responsible for prolonging the conflict. Between these two extremes, there are various
approaches regarding the feasibility of peace in the region and Israel's responsibility for
its not having been achieved yet. In addition and in connection to this descriptive
dispute, there are normative disagreements over what Israel should do in regard to the
continuing conflict with the Palestinians.®® Against such a background, does the
statement that Israel aspires to peace carry any significance at all? Does it really
promote cohesion in Israel, or does it merely reflect a desire to attach flattering epithets

to the state?

* For an example of the possible gamut of opinios,iseéShavitChalukat ha-AretfHeb.: "Partition of the
Land"; 2005), and in the essay by Heller and Ho¥lisrael ve-ha-Palestinim: Chalufot Mediniyot leéisl
(Heb.: "Israel and the Palestinians: Political Alegives for Israel"; 2005).
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Similar objections could be raised against the meta-purpose's implications for the
thorniest issues in the state, such as the proper treatment of Israel's Arab citizens and
inhabitants, or the proper handling of the multiple approaches within the Jewish public
towards the state's character and goals-especially the relation between Jewish Halakha
(religious law) and the state. The same applies to the relationship between Jewish self-
determination and Jewish tradition and the democracy of the state.

Cumulatively, these objections may suggest that this is a ‘gimmick’: the formulation
of a meta-purpose and analysis of its elements will not help to overcome the malaise
and sense of futility burdening those concerned about Israel's prospects. What is
presented here is a false impression of cohesion and agreement, which will dissipate as
soon as we turn to questions of policy.>’

Indeed, the meta-purpose cannot and is not supposed to provide, on its own, an
efficient recipe for dealing with disagreements over the content of policy trends and
political arrangements. These have to be resolved by means of agreed decision-making
mechanisms. I do not think it follows, however, that the formulation of the meta-
purpose and clarification of its elements are unimportant. This is because the inability
to act in a coordinated and agreed fashion is due in large part not to specific
disagreements, but to a feeling of confusion regarding the central elements of
Israel’s credo and their justification. The important multiplicity of specific
disagreements on policy supports a tendency within the Israeli public to obscure the fact
that there is indeed broad agreement on this credo, and that this broad agreement does
have important practical implications.

The confusion pertains to all the elements, but it is especially prominent regarding
both the state's Jewish character and its commitment to democracy and human rights.
Sometimes it seems the Israeli public is no longer certain Israel is justified in striving to
preserve effective self-determination for Jews. Sometimes people give the impression
that they believe the state is allowed to trample the individual or group rights of others

for the sake of security or other interests. The two phenomena are related. The fragility

*"Indeed, this was one of the common criticisms ledelgainst th&inneretCovenant. Indeed, the covenant
did not in fact bear the desired fruits. The prablmay have been that the covenant failed to detaltive
structure of decision-making mechanisms that agaired for such agreements to succeed. In additien
covenant's authors may not have been willing te tdditional steps to reach more detailed, concrete
agreements, as was done for example regardingaseelibious relations in the Gavison-Medan Covénan
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of the commitment to human rights and democracy is usually revealed when there is a
feeling of growing threat to the ability to maintain Jewish self-determination in Israel,
and vice versa.

The meta-purpose emphasizes another important point: a large part of the
disagreements over particular arrangements does not reflect conflicts between elements
of the meta-purpose and other, more secondary, objectives; some of the conflicts are
internal, obtaining between the meta-purpose's elements themselves. A tension between
the Jewishness of the state and its democracy, or between democracy and human
rights, is not a tension between "good" and "bad," but between different elements of the
commitments of the "good"-of us all. This applies as well to the tensions between
welfare benefits and prosperity.

Societies and states should not allow minorities, though they be large, to undermine
their ability to act. Members of minorities have individual and group rights that must be
protected. But it is vital not to let the minority obscure the broad agreement on the
meta-purpose, for this might impair the entire state's ability to identify goals and take
action to achieve them. A weakness of the state may in general be harmful to the
minorities living in it as well, sometimes even more so than to the majority. I will say, to
anticipate, that if you take away from Israel the elements of Jewish self-determination
and a desire to create an open, advanced and prosperous society, you will be taking
away from a large part of the Jewish population the main reasons for seeing this country
as its home. This will inevitably weaken Israel. Furthermore, the welfare of all the
groups, including the minorities, depends on the state's stability and efficiency and its
ability to provide peace and wellbeing to all of its inhabitants. This sometimes requires
maintaining cohesion and the ability to act, even at the cost of rejecting those minority
aspirations that do not square with this ability—so long as minority rights are respected.
The situation becomes more complicated if majority-minority relations themselves are
unstable, and if minorities see themselves as capable and deserving of becoming the
majority. In this situation, the majority may go beyond preventing minorities from
impairing its ability to act. It is also natural and legitimate on its part to take action so
as to limit the danger that any of today's ethnic, national or religious minorities might
become the majority (as long as this doesn't infringe the basic rights of minority group

members).
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A similar danger lies in failing to distinguish between disagreements within the public

over ways of implementing the composite ideal and fundamental disagreements

regarding the ideal itself. A decision needs to be made regarding the ideal itself in order
to prevent the collective identity of the state from falling apart. Regarding ways of
implementing the ideal, there will always be legitimate argument. The progress of
society is built on continuous negotiation over these issues. Decisions regarding ways of
implementation should be made through negotiation among the sectors of the public,
subject to agreed rules of the game such as elections and principles of decision-making.
It is also imperative to contemplate soberly the reality of the state and society.
Having identified meta-purposes and determined that they are vital and justified, we
must not allow political correctness to prevent us from examining openly and clearly the
processes and facts that are relevant to deciding on the policies derived from these
meta-purposes. The state's ability to act (like that of any individual or organization)
depends on an ability to identify goals and work towards achieving them, so that local
political decisions are derived from and validated by a long-term view of processes. Of
course, it is also vital not to let an instrumentalist approach blind us to the fundamental
values, which place normative constraints on what the state is allowed to do. Therefore
these constraints are included and structured into the composite ideal; they mustn't,
however, lead us to discount significant social phenomena out of hand in the name of
some "neutrality" or "color-blindness," which is allegedly dictated by certain values.*®
The composite meta-purpose is helpful in reminding us that the constraints upon our
actions are immanent to our identity, but also that we must sometimes act to promote
elements of the meta-purpose even though part of the public does not accept them. This
observation should influence the way we consider our steps and promote our objectives.
It is important to find ways of minimizing the harm to the interests of one group as the
result of a policy that promotes the interests of another. It is also important to
understand that what we are doing is demanding of one group to pay a price in terms of

one of its legitimate interests, in order to enable the state to promote certain objectives.

*8 One of my research assistants remarked here thég opinion there was no such problem of "polltica
correctness" in Israel. | beg to differ. Nobodyefato suggest a reexamination of the Law of Returthe
purpose of restricting those entitled to immigratésrael or the immediate and automatic awardt@fenship
to them under the law. Similarly, many claim thay anquiry into the size and composition of popigias in
Israel, especially the Arab population, amount§acism." In both cases, what we have here isipalit
correctness that hampers our ability to adopt afally considered and justified policy.
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But if it is justified to promote this policy, we mustn't let the cost impede our ability to
implement it. Taking into consideration those harmed by a policy is part of the
examination whether promoting it is justified. All the same, not every harm to the
interests of an individual or group justifies avoiding the policy causing it. We must also
examine the consequences of avoiding the said policy.

As mentioned above, the meta-purpose cannot and is not supposed to lead, on its
own, to decisions regarding specific political and social arrangements. It is only
supposed to guide us and enable us to derive our steps from an explicit meta-purpose,
making them that much clearer to us. In all types of disagreement, especially in internal
divisions within an agreed meta-purpose, it is important to differentiate between what
the right answers to the questions that arise are (the issue of substance) and who is
supposed to decide in these matters and how (the issue of authority, or the identity of

the decision-maker and the nature of the decision-making mechanism). The fear of
losing the ability to act decisively is grounded primarily in the lack of clarity and
weakness of the mechanisms that are supposed to decide in these matters. Our basic
assumption is that there are deep controversies regarding the substantive answers—
regarding both their relative weight within the meta-purpose, and the means and
feasibility of different ways of promoting the objectives and their implications. As
mentioned above, in these conditions it is vital that there be a second-order agreement
on how these questions should be discussed and decided upon. Naturally, such rules of
decision-making may require constant reappraisal and the adjustment of our actions
accordingly. Again, in conditions of deep disagreement, it is that much more critical that
the decision-making mechanisms be able to confer legitimacy to decisions, even when
they appear mistaken or even detrimental to some of the public.

Alongside the lack of clarity regarding the meta-purpose, there are in Israel several
unresolved disputes regarding the rules of the democratic game and decision-making
mechanisms. First of all, there is a strong feeling that Israel doesn't have mechanisms
that ensure the ability to govern effectively or the quality of elected officials. Both these
faults are an outcome of the electoral method in Israel as it has developed in recent
years. The proportional electoral method (in conjunction with a relatively low election
threshold) has given rise to a multiparty regime, making it difficult to form effective

coalitions. At the same time, the parties' internal election methods encourage the
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corruption of power and a decline in the quality of elected representatives.*
Additionally, there are disagreements regarding the division of powers between the
government and the Knesset, but mainly regarding the division of powers between
elected institutions and the courts on one hand, and between all the civil institutions and
interpretations of religious Halakhic law on the other. While it seems to me there is
broad agreement that religious Halakhic law and its interpretation should not override
the authorized decisions of the state, there is a lot of ambiguity, even a great tension,
surrounding the public debate over the proper balance of decision-making powers
between elected institutions and the Supreme Court. The ambiguity has increased due to
the unclear legal situation that obtains after the "constitutional revolution" of 1992.°

I shall not deal with these matters directly in this essay, though there is of course a
close connection between the ability to realize the meta-purpose's advantages and
agreement on decision-making mechanisms. The robustness of these mechanisms also
impacts the ability to defend democracy and human rights. In what follows I shall
therefore both analyze the meta-purpose's elements and the relations among them, as
well as consider central aspects of the decision-making mechanisms and the institutional

and constitutional issues they involve.

¥t is hard to tell what measure of importance thblig ascribes to these worrying trends, or how the
governmental and law enforcement systems are pngpiar contend with them. On one hand, warningshav
been voiced and there has been consistent pr@eshe other hand, a period of sustained campaignin
against governmental corruption by the law enforeinsystem resulted in a series of controversiglidals.
This in turn led to controversy within the law erdement system itself over the right way to combat
governmental corruption. In the 2006 election cagpavery party attempted to portray itself as fiigi
corruption. At the same time, the senior functitespf not a few of the parties were people who leeh
investigated on suspicion of corruption. Some wereer brought to trial, the contention being mdu only
the duplicity of the law enforcement system hadesiathem from being tried and convicted. It is Heac how
significantly this situation has affected voterfprences. Some of the suspicions concern personaiation

in using public funds for personal gain. Othersaan irregular activities in the course of managgtegtion
campaigns and fundraising for them, or in polit@ppointments—which is a different type of corropti
though not necessarily less dangerous than themedrgariety. All the same, extensive revelatiohs o
pervasive corruption to ensure getting elected sgtae a systematic rethinking of how to managégsaand
election campaigns, so that there is less incefiveorruption. Such thinking might also contrieub raising
the quality of elected representatives, a laudabjective in its own right. For a comprehensive #malight-
provoking discussion, see Susan Rose-Ackerf@armuption and Government: Causes, Consequenceks, an
Reform(1999).

% 0On the lack of legal and constitutional claritytire wake of the constitutional revolution, see GanjHa-
Mahapecha ha-Chukat{Heb.: "The Constitutional Revolution"; 1998).
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3. The Meta-Purpose, Rules of the Game and Political Action

Under Conditions of Uncertainty

As stated above, ideals do not determine policies, especially when formulated at a high
level of abstraction. All the same, they do influence policy trends; when ideals enjoy
strong and broad support, they give legitimacy and guidance to the policies that derive
from them. In many cases, policies are harmful to the interests or welfare of part of the
public, at least in the short term. Such harm can be justified, and broad public support
for it consolidated, when it is clear what the objectives are and why the measure is
required to achieve them, so long as the objectives are largely agreed upon and the
policy does indeed reasonably promote them. The rules of the game complement the
meta-purposes as a means of determining agreed policy.

In this section I would like to focus on possible objections to another important
advantage I claim on behalf of the meta-purpose—the ability to give meaning to policy
and actions by positing them in a wider context of long-term objectives. On the face of
it, the derivation of action from long-term objectives is indeed important. But when
there are deep divisions regarding these objectives, and especially in conditions of
profound uncertainty, some might contend that the preferable approach is to obscure
differences and focus on short-term policy, on which people with different fundamental
conceptions and meta-purposes can agree. This will at least allow us to act, whereas
arguments over strategic objectives may expose the magnitude of our disagreement and
lead to exactly the paralysis we fear. Our ability to contend with reality together now is
greater than our ability to determine which of our long-term assessments might be
based on wishful thinking, and which might reflect unfounded apprehensions.

It is indeed sometimes impossible to agree on strategic objectives, while tactical
steps may be agreed on. It is sometimes justified to act on the basis of such agreement
without trying to achieve strategic agreement. All the same, in this case too it is
important to point out the connection between the plan and common meta-purposes.
Likewise it is important to show how the policy is connected to objectives that are
claimed to be part of a common meta-purpose, so that we can add a discussion of the
long-term objectives themselves as we are conducting the tactical discussion. The

concern which justifies detaching policies from strategic objectives is exactly that
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agreement can be reached over the former but not the latter. Alternatively, there may
be a desire to commit to the policy but not to its long-term objectives. By definition, the
derivation of policy from an element of a meta-purpose, which meets the conditions I
have stipulated, will improve its chances of being accepted. This may be compatible with
a constructive ambiguity, which does not explicitly formulate all of the move's derivative
objectives.

Let's take the disengagement plan as an example. Part of the frustration of the plan's
opponents, as well as the puzzlement of its supporters, stemmed from the fact that the
move was not posited in the context of a strategic plan derived from long-term or even
mid-range objectives. There was a feeling that the plan was a rabbit pulled from a hat,
increasing concern that its outcomes hadn't been carefully considered and that it itself
was not part of any long-term program to stabilize, manage or resolve the conflict.®* The
reports of people close to the decision-making process substantiated this concern, which
was prominent at the time of the internal Likud Party referendum. The plan's opponents
raised systematic, orderly objections. Certain public figures tried to answer these
contentions. None of the plan's supporters in the government, however, came up with
any authoritative or official explanations. It was said only that the plan would improve
Israel's position in many senses, but there was no detailing of the plan's advantages,
nor especially was it presented as part of an overall course or even one of several
possible alternative scenarios.

On one hand, this vagueness facilitated broad public support for the plan, even on
the part of those who suspected that hidden motives had brought it about. For instance,
those in favor of immediate negotiations towards a permanent settlement, such as
supporters of the Geneva Initiative, would have found it difficult to support the
disengagement plan if it had been clear this was a solitary step, only making it easier for
Israel to perpetuate its occupation of the West Bank while fending off concern this would
necessarily result in a slide towards a bi-national state. On the other hand, if the
disengagement had been portrayed from the start as the beginning of a broader

initiative, it would have been hard to garner support among moderate Likud supporters.

®L A serious suspicion was also raised to the effeattthe entire disengagement plan was in fact a
diversionary tactic to draw public attention awegnf the investigations of corruption in which Shaemd his
sons were involved. On this matter, see Shelactbandker,BumerangHeb.: "Boomerang"; 2004).
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For someone who believed, like I did, that the disengagement was a right step on the
part of Israel, such considerations are important.

We should note that the disagreements which have been obscured concerned the
approach to the conflict and how the country should conduct itself within its framework;
they were not disagreements over the strategic objective of peace itself, or over the
implications of the wish to ensure that Israel can continue to be a Jewish state. In my
opinion, arguments purporting to derive the disengagement—even partially —from these
objectives, would have helped to consolidate support for it.

Another test-case of this argument is the (very pressing) matter of welfare policy
and the issue of social justice. Ostensibly, there is a headlong collision here: on one
side, the ideal picture as drawn by Binyamin Netanyahu, ruthlessly slashing welfare
benefits and taking us into a period of so-called "piggish capitalism". On the other, the
dream of socialists who want "big government" and a binding social commitment to the
welfare state, including a constitutional definition of social and economic rights (with all
that implies regarding the transfer of some powers from the legislature and executive to
the judiciary). This is not an argument over the meta-purpose, but one over the relative
weight of the different elements constituting it. Public support for Netanyahu’s economic

policy stemmed from a widespread feeling that something needed to be done to scale

%2 The point can be illustrated by the debate regartlie disengagement's contribution to Israel'sritgcu
There were those who thought that a unilateralndjagement could only be perceived by the Palessria a
"prize for terror", which would only "give terrortaost." These people indeed note today that & lan@jority
among the Palestinians (and among the Jews aswieAi)the disengagement as an outcome and achieneme
of the Palestinians' violent struggle. They poiut o

that theKassanrocket attacks from the Gaza Strip continue, &atl larger parts of Israel proper, including
sites of strategic importance, are now exposelisatireat (which has also turned ittatyusharocket fire).
On this view, the disengagement will only leadrte telocation of the conflict inside Israel's 1%®rders:
whoever had not the staunchness to stay in thé Blatt will soon be vacating the entire western Bieg
During the preparations for the disengagementeth&rs an attempt to "silence” any such talk bytanii
experts (such as the then-Chief-of-Staff Moshe lga)al think this was a mistake. Possibly, soméhef
disengagement plan's supporters did not thinkttiiatys would turn out this way. They were wronggl éimeir
critics were right. Others thought such a scenasds possible, even probable, but that it was el
interest to implement the plan nonetheless. Thasngel right especially after it was ratified by government
and theKnessetThey saw this as a political means for emergingfa dead-lock. In their opinion, the
improvement in Israel's strategic position dueh®disengagement plan outweighed its costs todtetgy. In
the military establishment itself there are evew tlmose who think that despite the continukegsanrocket
attacks, the disengagement has improved Israglerglesecurity situation. It is too early to passgment on
this issue. But there is no doubt it would havenbeest if the public debate had been conductechior
candid and methodical fashion.
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back the welfare payments and the habitude of dependency. But the support for this
policy depended on the fact that it was not tied to the ideological principles underlying it.

Indeed, there was broad support for the principles of economic policy practiced by
the Sharon and Netanyahu government, even in circles that criticized them for the brutal
way in which it was carried out. It is also true that the support came from among both
neo-conservatives and supporters of the welfare state, who thought the economy was in
a state of emergency that justified taking drastic steps to repair it. Consequently, this
example demonstrates well the positive power of a meta-purpose, and the
understanding that specific arrangements might be inspired and justified by it, but
cannot be derived from it alone.

Netanyahu's policy was derived from Israel's goal of being a developed and
prosperous state. The controversial question was whether this policy, including all of its
components, was actually required to achieve this objective; whether its costs in terms
of human rights and a conception of solidarity and social justice were not greater than
its contributions to the competitiveness and growth of the Israeli economy, which in turn
are vital to reducing unemployment and raising the standard of living. We need to
continue to discuss the questions of means. There will also be differences of opinion
regarding interim goals. The fundamental disagreement, however, is one within the
elements of the meta-purpose and not outside it.

It is important to remember that economic and social policy is not a matter of
slogans. A society's ability to finance a social security net for its weaker members
depends on its economic robustness. The latter is a function of many variables, including
the structure and composition of society-in terms of education and integration patterns,
as well as age-the extent of unemployment, patterns of participation in the workforce,
and the distribution of workers among different sectors. All of these influence the
economy's competitiveness and rate of growth, and its ability to sustain an appropriate
measure of investment and benefit payments. There is a tremendous difference between
a policy that attempts to help the weak and a sober policy with a long-term interest in
breaking the cycle of poverty and fully integrating the weak into the social and economic
life. There is a tremendous difference between helping the weak today and trying to
ascertain the causes of their weakness in the present in order to limit them in future, at

the level of both the individual and society. In this matter we are reminded again of the
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problem regarding the shortsightedness of elected representatives—and the way in
which deriving policy from meta-purposes may help to overcome it. The slashing of
benefits is a more or less immediate step. Some of its consequences—some good, most
bad—are also immediate. On the other hand, to contend seriously with the causes of
inequality and poverty-the causes of phenomena such as unemployment, a deficient
work ethic, or a tendency not to participate in the workforce-requires long-term
deployment. A Minister of Finance or Education may prefer swift solutions, and
sometimes such solutions are indeed necessary. But we are all going to be here after the
elections too. We would do better to accept a long-term policy derived from an agreed
objective that might actually improve the situation than settle for promises of the hour,
which might perhaps immediately address some local difficulty but do not change the
basic conditions of our existence here. Plans that are clearly long-term can—and
should—integrate strategic moves with temporary interim measures, which limit the
grave injury to victims of the change.®® Again, the meta-purpose may help decision-
makers to improve both the quality of the decisions and their ability to "market" them to
the public.**

The complexity of this transition from fundamental values to policies carries in both
directions: people who hold the same fundamental values may arrive at completely
different policy conclusions, while people with different fundamental approaches may
arrive at the same practical conclusions, given a particular set of circumstances. Despite
such possible convergence, it seems that a public debate, which derives policy from

meta-purposes and the goals deriving from them, is a more proper instrument for

%3 Indeed, the gravest problem regarding the policsta$hing welfare benefits lay not in the reducttealf
but in the fact that it was not accompanied byeaxtive mechanisms to ensure a safety net to thbhee w
needed one—another vital element of the meta-zarpo

® Attention to a long-term plan is important, but imttself a sufficient condition for a change tacseed. For
example, Education Minister Limor Livnat tried tostitute a structural change, which would have e
an important element of Israel's meta-purpose skgbdishing the Dovrat Committee. She supported an
attempt to perform a thorough overhaul of the etianal system rather than maintaining gtatus quo This
vision was duly hailed at the beginning. Indeed,rigport of the Dovrat Committee seemed to refleetright
attitude, and a great deal of groundbreaking waak performed by it. Yet the effort failed. It isportant to
study the process and draw the necessary conctudtas claimed that one of the reasons for itenate
failure was that the report did not clarify howriésommendations related to important objectivdsdiwvare
included in the meta-purpose.) For a discussidh@Dovrat Committee Report and its implicatiores 8
Inbar, Likrat Mahapecha ChinuchitfHeb.: "Towards an Educational Revolution?"; 2006)
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making decisions in a democratic society than an assemblage of political decisions that
are not placed in such an overall context.

This illustration merely reemphasizes the importance of attending here to both
levels: first, that of clarifying what the meta-purpose does (and does not) imply, so that
it is possible to strengthen policy decisions, by pointing clearly to the way in which they
are tied to and derive from the ideal. And secondly, that of securing decision-making

mechanisms that ensure the best quality of the decisions made, in full consideration of

the factual basis and the fundamental values that ground the decision.
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III. Challenges to Elements of the Meta-Purpose for Israel

In this chapter I shall expand on the relations between the elements of the ideal that I
have outlined as the State of Israel's meta-purpose. I distinguish among five central
elements of the meta-purpose, although any such simplification again gives rise to
tensions and disagreements within each of the elements. These five main elements
pertain to Israel's Jewish character, its democratic character, its commitment to human
rights including a measure of social justice, Israel's relations with its neighbors, and its
being a developed state, striving for scientific and technological achievements and a
prosperous market economy.

With regard to each of these elements, I shall begin by presenting its significance
and the justification for including it as part of Israel's meta-purpose. Subsequently I
shall survey the factors and processes in society related to the materialization of this
element in the Israeli reality. Naturally, I shall focus on the factors that threaten the
ability to realize this element, for I am interested in understanding how Israel must act
in order to overcome such threats. All the same, an analysis of the sources of strength
of these elements might also help us to identify ways of overcoming the more worrying
factors and processes. It will allow me to better examine the mutual relations among the
elements of the meta-purpose and what needs to be done in order to realize all of them.

With regard to each of these elements, I shall distinguish between substantive issues
and issues concerning the ability to effectively promote goals, in as much as they are
pertinent. Since problems regarding the effectiveness of decision-making mechanisms
pertain to every area in which the state operates, they will be accorded a more central

place in the concluding chapters.

1. Challenges to Israel as the Nation-State of the Jewish People

I have included the fact that Israel is the nation-state of the Jewish people in the state's
meta-purpose and put it in first place. Neither of these decisions is trivial. Some may
contend that this element should not be included at all in the characterization of the

state. Others may accept its inclusion, but think that a commitment to democracy and
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human rights should come first. Indeed, these positions do reflect what makes Israel so
unique.

I begin then by defending the inclusion of Israel's being the nation-state of the
Jewish people as an element of Israel's meta-purpose. To this, I anticipate two opposite
types of response. Diehard Zionists will be angry at me for dealing with the question at
all. To them, the Jews' right to self-determination in (part of) the Land of Israel is an
axiom; Israel was established to enable its realization. In their view, reasoning with
those opposed to this being an element in the state's meta-purpose merely gives
unjustified validity and weight to a contention which does not deserve to be heard. A
nation need not justify its right to exist.

To the contrary, others will view my decision to include this element in the meta-
purpose as pointing to the fundamental basic flaw of my entire project. A democracy
cannot define itself in a way that emphasizes its connection with one of its constituent
groups, thus ignoring or treating unequally other groups, especially a native minority
that used to be the majority here.

Indeed, among the five elements of the meta-purpose that I shall be discussing, this
is the only one that invokes such adamant and conflicting views. Regarding the other
elements, too, there will be those who shall contend that they should not be included in
the meta-purpose, or that Israel is not really committed to them and therefore including
them constitutes hypocrisy or deception. But none of the other elements invokes such
overwhelming initial opposition from one group, and such strong and fundamental
support from the other. None of the other elements is a source of a controversy that
both sides consider to be possibly incompatible with the definition of a state as an
enterprise shared by all its residents. This holds for both supporters of the inclusion of
this characterization and its opponents.

Against this backdrop, I shall divide my discussion under this heading into several

sections.

a. The Meaning of Israel's Jewish Distinctness

It is customary to distinguish between three types of meaning of "Jewish state." The

first is the most neutral and factual. The state is Jewish because there is in it a large
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majority of Jews. Some use the term "the state of the Jews” to indicate this meaning.®®
A second meaning holds that Israel is Jewish because it is the nation-state of the Jews.
Some use the term "the state of the Jewish people." In the terminology of the discourse
of rights, we speak of the state in which the Jewish people exercise their right to political
self-determination. This appears to be the meaning invoked in both the U.N. Partition
Resolution of 29 November 1947 and Israel's Declaration of Independence. In this
sense, a "Jewish state" is contrary to an "Arab state" (or a liberal-neutral state, or one
that is multicultural in the strong sense). Finally, there is "Jewish state" in its religious
meaning, which corresponds to talking about a "Christian state" or "Muslim state."*®

There may be several variations of each of these fundamental meanings. There are
also complex relations among the three of them. The existence of a Jewish majority in a
certain area is a simple matter of fact. It may be true of a given area at a given time.
But the issue becomes more complicated when we bear in mind that at one time there
was only a small Jewish minority living in the Land of Israel, and the creation of a Jewish
majority was the result of prolonged efforts over many years by a nationalist and
political movement—Zionism. Furthermore, the issue of a Jewish majority becomes even
more complicated if Israel must take continuing steps to preserve it; if without such
steps there is real concern that it cannot be preserved, and the minority group, which
was the majority in the not so distant past, will return to that status in the foreseeable
future.

When is it right to describe a state as the nation-state of a people? When is it

justified to sustain it as such? These are both complicated questions. The description

% There is controversy over the question of whethenzHntended to establish a state of the Jews ria¢her
than one that would also have a Jewish culturalaaiter. Support for this interpretation may be fbimthe
fact that he thought (at least early on) that #heslin Palestine would retain their languages igfioras well
as in the fact that his book was titled "The Stdtthe Jews.’Achad Ha'anin his critique appears to be
attacking Herzl for not referring to the culturdlacacter of the state of the Jews that he envidiohieere are
those, however, who contend that to Herzl "statih@flews" and "Jewish state" were one and the gantg
and that he was indeed aware also of the needdtimative cultural elements in the Jewish state fr
example HazoniHa'im Herzl Ratza Medina YehuditReb.: "Did Herzl Want a Jewish State?", 2001).

% The Declaration of Independence speaks of “thdkstanent of a Jewish state in the Land of Isré,
State of Israel.” The laws in Israel have wrestétth the issue. Paragraph 7a of Basic Law: Khessetvas
enacted in 1988, determining that no party thategklsrael "as the state of the Jewish people"ccoul
participate in elections. This term was preferetJewish state" because the latter was thoughmieian a
Jewish theocracy. The Arabs, however, argued ligtescription of the state was alienating thedh an
conveyed the impression that the state belongétetdewish people and not to its non-Jewish citizamd
inhabitants. Therefore in 1992 Israeli law camdescribe Israel as "Jewish and democratic,” atheid
Election Law when amended in 2002.
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depends upon which theory of nationalism we adopt. On this topic there are today major
controversies in the literature. One of the most intense, directly related to our
discussion, is between those who view primordial cultural nationalism as what gives rise
to and justifies nation-states,®” and those who view the state, with its linguistic and
economic cohesion, as giving impetus to powerful nation-building processes.®® The
picture becomes more complicated of course because there are complex relations
between these two versions of nationalism. Ethnic nation-states are based on nationalist
identities and in turn strengthen them. The internal relations between ethnic-historic
elements of identity and elements of civic identity depend greatly on the circumstances
of the state's establishment and continued existence, as well as on the composition and
main characteristics of its population. On the other hand, civic nation-states are, to
begin with, built on the greater centrality of the common civic identity and on an
inclination towards the privatization, in full or in part, of non-civic elements of identity.
In international law it is customary to recognize the right of nations to self-
determination. It isn't always clear what constitutes a "nation" entitled to demand such
a right, but it seems clear that "nations" in this context have to maintain cultural and
historical, not just civic connections. Our question is more specific: we are dealing with
the right of nations to political self-determination, i.e. the right to have state
institutions be more attached in a certain sense to a particular national group.
Recognition of this right (as opposed to the right of peoples to self-determination on a
sub-state level) depends on many factors: the percentage of people who do not belong
to that ethnic group in the territory of the intended or actual state, the consequences to
the welfare of the group demanding a state if it is not granted one, the consequences of
a nation-state to the members of other groups living in it, and so on. As we shall see,
the Jews can have no right to establish a nation-state in a territory in which they do not
have a stable majority. The existence of a stable Jewish majority is therefore a prior and
necessary condition for exercising the right to self-determination in a given territory.
Ethnic nation-states may conduct themselves in a variety of ways. We must examine not

only the character of the state but the entirety of its arrangements and the background

" This is the view of proponents of romantic natiégsraland of scholars such as Anthony Smith; seetSmit
(1986), (1998).

% A powerful expression of this view, taking into acat the connection between modern standards and
cultural and historic foundations, can be founé&inest Gelnen\ations and Nationalism1978).
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conditions in which it operates. Only this kind of an examination can yield a full
description of the state. It can then permit us to assess to what extent its being a
nation-state can be justified.

The characterization of a state as Jewish, Christian or Muslim can have various
meanings too. In the weakest sense it determines that a majority of the state's
inhabitants and therefore its general public culture are affiliated with the
religious and cultural tradition of one religion. In this sense most of Europe is
Christian, as well as the United States, though there are in them minorities belonging to
other religions. In this sense the Arab states are Muslim, though there are in them
Christian-Arab and other religious minorities. In the modern period wide-ranging
processes of secularization (as well as the revitalization of religion) have been taking
place in all of these countries. Europe is Christian in tradition and culture. That does not
mean that most of the continent's inhabitants go to church regularly or believe in the
Christian faith. In a stronger sense, a state's religious affiliation is expressed by
official recognition of that religious establishment. England and the Scandinavian
countries, for example, have an 'established' state religion. But having a state religion
today does not necessarily reflect any intense religious sentiment. The United States, for
example, in which there is a strict separation between church and state, is usually
conceived as more religious than the European Christian countries, in which religion is
‘established'. Finally, the religiosity of a state may be reflected in the standing and
power of its religious institutions and leaders, or in the control they wield over the
population's lives. In Israel there is a religious monopoly over matters of personal
status, which Israel inherited from the British Mandate and the Ottoman regime that
preceded it—the "millet" system. At the extreme end are those countries described as
"Jewish" or "Muslim" because they are in fact theocracies.

Various dimensions and degrees of intensity can be ascribed to a theocracy too. At
its most intense, the reins of government are entirely in the hands of clerics, and the law
that they apply in every context is religious law, interpreted by them. The more limited
their rule is and the lower the supremacy of religious law—or in case its interpretation is
provided by institutions that are not themselves religious—the lesser the intensity of

identification between the religion and the state.
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The right of members of a religious group to political self-determination is not
recognized in the world today, if only because most familiar religions transcend political
borders. Religion is a part of culture, and groups with a unique culture that would not
survive without a measure of autonomy are entitled to recognition of such autonomy in
the framework of the "right to culture." But the need to protect the survival or welfare of
religious communities as such, does not justify the establishment of a separate political,
state-based mechanism for this purpose.

Indeed, defining Israel as a "Jewish state" is problematic, if it justifies far-reaching
normative or legal conclusions granting Jews in general, or a certain conception of
Jewishness, special privileges. In view of the vagueness shrouding each meaning of the
expression, it is best to clarify exactly what we mean and choose an expression that
best reflects this sense. It is important also to clarify the implications of the state's
characterization as Jewish and how they might be compatible with the other components
of Israel’s meta-purpose, such as its being democratic and a defender of human rights.
Such an analysis may allow us to overcome the worry that Israel’s Jewish distinctness
might be interpreted as an isolationist and controversial element, rather than one that
enjoys broad agreement. Only then will it be possible to justify the inclusion of this
element in the state's meta-purpose despite the objection. If objection persists despite
these clarifications, it will be easier to explain the weakness in its validity than in a
situation of conceded downright, undisputed incompatibility between the Jewishness and
the other elements of the state's meta-purpose.

The vagueness in the meaning of ‘Jewish state’ does strengthen the broad agreement
in the Jewish public regarding the state's Jewishness, but in both reality and ideal it
rests first and foremost upon the second meaning: Israel as the place where the Jewish
people exercise their right to self determination. Since the Jewish people living in Israel
exhibit numerous different approaches to the Jewish religion, and since a majority of the
Jewish public in Israel does not strictly follow religious commandments, Israel is not a
Jewish theocracy. It is governed by the norms enacted by the legislature, in which there

is full representation both for the non-Jews living in the country and for the various
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approaches to Jewish tradition itself.5

Nonetheless, Israel's uniqueness does not lie in
its "Israeliness," if this term is interpreted as merely a civic affiliation shared by all of
the state's citizens, Jews and non-Jews alike. Its uniqueness lies in the Jewish people's
ability to realize in Israel all aspects of political and cultural self-determination.
Undoubtedly there will be argument over the exact nature of the latter; however all
supporters of the idea will agree that there is a national, cultural, linguistic and historical
distinction to be made here. Jewish life undoubtedly includes Jewish religious life.
However, the state's Jewishness does not lie in one distinct religious tradition, and
Jewish life is not only religious. This was the case historically, as the Zionist movement
was composed mainly of secular people and some who even actively rebelled against
religion and tradition and the way of life connected to them. It was the case ideologically
too, as modern Jewish nationalism defined itself as distinct from religious tradition and
observance of religious injunctions.

I will therefore focus here on the threats to that Jewishness which is the common
denominator of all the proponents of Israel as a Jewish state: Israel as the nation-state
in which the Jewish people exercise their right to political self-determination. As stated
above, such a state must have a Jewish majority. It is reasonable to suppose that in
such a state there will be large communities of religious Jews, and that their presence
will influence the arrangements in the state and its public culture. More importantly, the
fundamental ambiguity among the components of religion, nationalism, history and
culture in Judaism will mean that there will be in the state complex manifestations of all
periods and aspects of Jewish civilization. Indeed, many nation-states have distinctive
religious aspects to their heritage without being theocracies. Similarly, Israel is not a
Jewish theocracy. It is the state in which the Jewish people exercise their right to
political self-determination; the state which was established by the Jewish national

movement for this purpose, and in order to preserve this achievement.”®

% Although this is the reality in Israel, there arany, in Israel and abroad, who see Israel as @oveo$ a
Jewish theocracy. Generally this view serves ad#ses for criticizing Israel and even denying skege's
legitimacy. There are, however, those who do indeauat Israel to be a Jewish theocracy, or at lease
"Jewish" in this sense than it is today.

© An emphasis on these elements is common to aleagmirary Zionist thinkers who justify Israel's Jswi
distinctness, such as Eisenstadt, Shveid, Gorrgpighand Dror. None of them think that Isrised
theocracy, and all agree thasktouldn't be.
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The State of Israel would never have been founded, had not the Zionist movement
established the country and laid down the physical, demographic, cultural, economic and
political infrastructure that made its existence possible. Consequently, the Zionist
element should not only count as central, but indeed as the first foundation. Everyone
agrees that Zionism was central when the state was established. Some think it is no
longer the case. I disagree. The reasons that justified the state's establishment still
justify its preservation as the state in which the Jewish people exercise their self-

determination. Let us now turn to these issues.

b. Justification of Jewish Self-Determination as First among the Elements of the State's

Meta-Purpose

The basis for arguing in support of a state in which the Jewish people can enjoy
political self-determination in (part of) the Land of Israel is that the existence of
individuals is often insecure and not whole if they cannot live within their cultural-
national group.”* This is the case regarding all-encompassing groups in general, of which
peoples and nations are a special instance. This right of peoples to self-determination is
recognized as basic and central by international law.”?

The Jews are a people that lived for many years without political self-determination.
The Land of Israel is the place where the Jewish people did enjoy political independence
for many years, and a longing to return to this place is a central component of their
cultural heritage. The late 19th century saw the beginning of political activity by Jews in
an attempt to reestablish Jewish independence in the Land of Israel. The movement was
granted international recognition in the Balfour Declaration of 1917 and in the League of
Nations Mandate of 1922. Similarly, the United Nations General Assembly decided on the
establishment of a Jewish state (alongside an Arab state) in the territory of the British
Mandate in the Partition Resolution of 29 November 1947. Partition was required

because the Jewish and Arab communities could not live at peace together in the

| have elaborated on this topic elsewhere;¥dseel ke-Medina Yehudit ve-Demokratit: metaxirGikaiiim
(Heb.: "Israel as a Jewish and Democratic Statesibas and Prospects"; 1998)a-Medina ha-Yehudit
(Heb.: "The Jewish State"; 2003). See also in Yaocokand Rubinsteiryisrael ve-Mishpachat ha-Amim
(Heb.: "Israel and the Family of Nations"; 2003).

"2 For a general discussion, see Margalit and Ratipnal Self Determinatiofl.990); Gansl.e'umiyut ve-
Hagira (Heb.: "Nationalism and Immigration"); also seec¥hsohn and Rubinsteiitid.
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country. Partition and political independence were supposed to enable the two
communities to live side by side in peace, without the friction of living together in a
single state. The reasons that justified political self-determination for the Jews in (part
of) the Land of Israel have neither lapsed nor weakened. Today a large and vibrant
Jewish community lives in Israel, the strongest Jewish community in the world. There is
no justification for imperiling it and the individuals living in it. There is no justification for
not letting it maintain its special connection to Jewish self-determination. All this is of
course subject to the obligation of every state — an obligation specifically included also in
the Partition Resolution - to defend and respect the human rights - individual as well as
collective and cultural - of all the state's citizens and inhabitants, regardless of
nationality or religious faith.

On the face of it, the right of Israel to exist as the nation-state of Jews had been
resolved already in a series of international resolutions and by the fact that the United
Nations has recognized Israel, and repeatedly has passed resolutions that recognize
Israel's right to exist in peace and security. However, the voice that I rejected in
Chapter One - which views Israel as a state conceived in sin, whose continued existence
as the Jewish nation-state is unjustified - has never fallen silent, and today it is heard
loudly, not only in Arab circles outside Israel but in other countries too, including Israel
itself. In this essay I shall concentrate on the challenges voiced from within Israel, since
I concentrate on the internal cohesion of Israeli society itself. In this section I shall
concentrate mainly on those who think the problem is immanent to the enterprise as
such; I set aside for now those who view Israel and Zionism as a justified and exciting
dream that has failed, and which now needs to be "saved" from the influence of some
contingent elements and processes that have discredited it.

Some of Israel's critics think that to the extent that the country remains true to the
Zionist ethos—i.e., the desire to establish and preserve a state in which the Jewish
people can maintain effective self-determination—it is illegitimate and indeed racist. As
such, they say, Israel needs to be condemned and resisted in every possible way. Thus,
for example, citizens of Israel of this persuasion appeal to international institutions in
order to condemn laws that appear racist to them, such as the Law of Return, and
request international assistance against the authorities of their state. Furthermore, on

this view, the native Arab minority owes no allegiance to the state that has been
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‘imposed’ on it. Nor is it obliged to serve in its army or other frameworks of national
service. This minority has nothing to apologize for and need not be made to
compromise. From its standpoint, the destruction of Palestinian society in 1947-48 is the
State of Israel's responsibility, and Israel should acknowledge this by returning the
properties then expropriated and allowing Palestinian refugees and their families the
right of return. According to this view, Israel may not grant Jews or their culture any
privileges, and it may not seek to preserve or strengthen the Jewish majority in the
state.”?

It is natural that members of the Arab minority living in Israel would have preferred
to live in a country where they would be the majority. It is natural that they would wish
to make this happen. However, the position just described means much more than that.
For people holding it, the definition of Israel as the state in which the Jewish people
exercise their right to political self-determination is not only something they would want
to change. They view it as illegitimate and a gross violation of the state's fundamental
commitment to members of the Arab minority living in it.”*

Indeed, the meta-purpose of a state is supposed to be an inclusive framework for all
parts of the public. Sometimes, however, fully catering to all parts of society may leave
only "thin" values unable to sustain the kind of civic cohesion that is required to build a
nation with a sense of solidarity that can act together to accomplish common goals. In
Israel the situation is even more complex: The group resisting seeing Israel as a Jewish
nation-state is a part of the people with whom Israel has an ongoing struggle, which

often deteriorates into an armed conflict. Consequently, the debate within Israel over

3 'Such arguments are voiced not only by Arabs antifiosist scholars, but also by scholars of lesser
"ideological" affiliation. See for example TilleR@05) and Primoratz (2006).

| do not wish to go into the important and thormestion of how many members of the Arab minority in
Israel and how many of its leaders hold this positiClearly, small segments of the Arab minorigpecially
among the Druze, have decided to join their fath tiat of the Jewish state. These people sertreitDF,
and some are even members of Zionist associaftamnsexample, (16thknessemember Ayub Kara belongs
to the right-wing faction of theikud Party. In the debates of the constitutional corraaithe explicitly
declared that he has no problem living as a citinemJewish state. The attitudes of the greatargidhe
Arab minority are less clear. Some, like Dan Sctarefbelieve that the great majority of the Araddiers hold
the position described in the text, and the faat the Arab public elects them points to theiréast tacit)
agreement with it. Others, like Sammy Smooha, elvelthat while there has indeed been a radicalizati
among political leaders and intellectuals, the gnegjority of the Arab public desires full integiat and
equality in the framework of the State of Israelf caring much about the state's Jewish charatiere is
also a controversy whether and to what extent adidation among the leaders is the outcome of piged
deprivation and discrimination towards the Arab onity, and to what extent it exists regardless aught
even intensify if the Arabs' economic situation royes.
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the legitimacy of the desire to preserve Israel as the site of Jewish self-determination
(even if it respects the rights of all citizens and inhabitants) raises substantial doubt
whether it is possible to sustain a society with such a sense of shared fate in Israel. The
problem is exacerbated because not only does the Arab minority feel alienated by this
element of the meta-purpose, but the historic moment of the realization of this dream
for Jews is to this public the beginning of its own Nagba ("calamity"). To the Arab
minority, Israel's Independence Day, on which we celebrate the birth of Jewish political
revival, signifies the destruction of Palestinian society. What we have here isn't just a
holiday that an important part of the public, a native group at that, is not party to; it is a
day of triumph and celebration for one part of the public, and a bitter reminder of
ruinous defeat for another.

These facts, however, demonstrate not only the depth of Arab opposition but also the
fact that "neutrality" is inappropriate to Israel. The State of Israel, born out of a desire
for the revival of Jewish political independence in its historical homeland, cannot give in
on this point to the Arab minority in a way that might satisfy it. For what the Arab
minority has lost is exactly that political independence and cultural hegemony over all
the land, which the establishment of the State of Israel took from it. It is impossible to
"correct" this sense of loss without taking political independence in Israel away from the
Jews. This tragic insight should guide Israel when it comes to deal with this major issue.

It seems to me this central issue is one of the sources of confusion and weakness in
Israeli society today. Israel does well to allow the Arab public's leaders to voice such
positions, even in the Knesset. It is natural that Arabs who belong to the second,
"upright” generation should hold such positions. I am glad that Israel makes some
representatives of the Arab minority in Israel feel secure enough in it to voice a position
denying the legitimacy of the state's Jewishness; to step close to identifying with
Palestinian and Arab terrorism against Israel, without fearing that this might lead to
harmful consequences to them or to the public they represent. In this respect, Israel
certainly is making a real effort, as well it should do, to accommodate the Arab position.
The Arab minority are not guests here. This is their home, and they are fully entitled to
express their opinions and feelings and take action to preserve their cultural distinction

and historical narrative.
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Sometimes, however, it seems there are those for whom the effort to accommodate
the Arab position and even show understanding for its grounds and empathy for the
underlying feelings is replaced by an agreement with that position and a sense of its
inevitable justice; so much so, in fact, that they think it is indeed wrong in principle that
a central part of Israel's meta-purpose should be the preservation of its being the only
country in the world in which the Jewish people exercise their right to political self-
determination. In their view, Israel should aspire to give up the Jewish component of its
identity and self-determination. They think Israel should be a liberal-neutral state ‘of all
its citizens’ or, even better, the state of all its peoples or a multicultural state.”® They
therefore fail to see the tension between some of the Arab Knesset members' desire to
serve in Israel's Knesset and their positions regarding the (lack of) legitimacy of the
state's identity. They fail to distinguish between the (natural and legitimate) objection of
these leaders to the state's Jewish characterization expressed in political negotiations,
and between their position that the Jewishness of the state is not legitimate despite the
fact that most of the citizens see its Jewish distinctness as the state’s raison d’etre.

I am afraid this is one of the important sources of a feeling of profound rifts within
Jewish society in Israel, and one of the reasons for the Jewish public's sense of having
lost its way. It may also be one of the reasons for the radicalization of certain elements
within Israeli Jewish society, sometimes expressed in support for such solutions as the
forced transfer of the state's Arab citizens to the Palestinian state. I am afraid that the
ambiguity on this point generates an unhealthy cycle of defiance and response, which
may indeed disrupt the fabric of life in Israel's pluralistic society.

There is no doubt that the establishment of the Jewish state caused a tremendous
shattering of the foundations of Palestinian society within the state's borders. There is
also no doubt that Israel adversely affected - and is affecting - the quality of life Arabs
had enjoyed prior to its establishment, including a loss of a sense of full cultural
belonging to the land they live in; they used to be the majority here, local culture being
their culture. Israel continues to place upon the Arabs living in it a heavy burden of
relative estrangement due to the state's Jewish-Hebrew culture. Finally, the Arabs'

alienation from the state is exacerbated by the fact that while they are living in a Jewish

> See recently in Yon&i-Zchut ha-Hevde{Heb.: "In Favor of Difference"; 2005).
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state, their people are living under Israeli occupation and harsh conditions, enjoying
neither self-determination nor political freedom.

Indeed, it is difficult to justify political self-determination for the Jews so long as the
Palestinian Arabs do not enjoy the same. I shall return to this topic when discussing the
ideal of Israel's living at peace with its neighbors. However, the position described here -
holding the Jewish state to be illegitimate, and demanding that Israel give up its
cultural and national distinction in order not to alienate the Arab minority living in it -
existed before the occupation, and is likely to persist, even if a Palestinian state is
established beside Israel. We should recall that this claim is essentially identical to the
one that justified the Arabs' going to war in order to prevent the establishment of a
Jewish state in part of the Land of Israel/Palestine, even though the UN Resolution
explicitly spoke of two states for two peoples. In other words, the position denying the
legitimacy of a Jewish nation-state undermines the framework of shared existence in
Israel itself.”

In principle I accept Chaim Gans' contention that national and other groups
preferably should realize their right to self-determination at the sub-state level.”” This is
certainly true regarding small national groups living in a territory in which there are
other such groups. Political self-determination at a state level for one of the national
groups under such circumstances is justified only when self-determination at the sub-
state level does not provide the group with an effective enough opportunity to exercise
its self-determination, while the cost of its political self-determination to the members of

other groups living in the state is not too high.

" Again, | prefer not to go into the controversiegameling the extent of support for this position apthe
Arab public. Alongside documentation such as Dame8ftan's,Voice of Palestine: The New Ideology of

Israeli Arabs; 2003), there are also less unequivocal studies sudieast Sammy Smooha. In Smooha's work
too, however, we find a certain willingness on plaet of the Arabs in Israel to tolerate the state's
"Jewishness," but not its "Zionism." What | am degwith here, though, is exactly certain aspetthe
state's "Zionism." The relations of Israel's Ardizens with the state are indeed a very controakissue.
Different studies and surveys have yielded configtesults. Some point to a significant sensettaichment
to the state and pride in its achievements, otiteatienation and anger. Clearly, social and pmitprocesses
nurture these feelings, which in turn feed the psses. Two things are fairly clear. First, it ima@jority of the
educatedArabs, who enjoy a high standard of living andobel to the political and intellectual leadership of
the Arab minority in Israel, who voice more natibAsab positions and are less inclined to accegt th
legitimacy of Zionism. Secondly, most Arabs in krare very reluctant to accept the idea of boctienges
that would relocate them into the Palestinian sfBite tension between these positions makes ferya v
complex picture of relations between Arabs and Javsrael.

"See in GansThe Limits of Nationalisrif2003), as also in his new bodke-Richard Wagner ad Zchut ha-
Shiva(Heb.: "From Richard Wagner to the Right of Retu2006).



72

These conditions justified state-level Jewish self-determination in the Land of Israel
starting with the Peel Commission Report in 1937, and were underscored by the UN
Partition Resolution of 1947. These conditions have not weakened since; indeed they
may have grown more compelling. Only a small minority of Jews and Arabs in Israel
believes in any possibility of Jewish-Arab coexistence except under the sway of a Jewish
majority that maintains public order. The fact of the matter is that nobody today is
willing to entertain the possibility of an Israeli withdrawal that would leave Jewish
settlements in the Palestinian state. After the 1948 war, not a single Jewish settlement
was left in the territories not under Israel's control. Both the Peel and the UN
Commissions based their recommendations of partition on the conclusion that Jews and
Arabs would rapidly descend into civil war if each community was not given control over
its own territory. (A positive symmetry was assumed, however, with each of the state's
harboring settlements of a minority of the other's people. The Peel Commission assumed
that it wouldn't be possible to arrive at stability without the agreed transfer of some of
the Arab inhabitants to other Arab countries in the region. The UN Partition Plan
envisioned economic cooperation between the two states as well.)

So long as this is how things stand, a position denying the legitimacy of an
arrangement based on separate nation-states amounts to a recipe for instability.

This is not an a priori position. It is based on a certain view of the conditions as they
have been in the region over the past hundred years, and as they are likely to be in the
foreseeable future. I am hoping that the horizon of our existence in the region might
change. There are those who expect that already in the next generation a stable solution
will be found to the violent conflict between Jews and Arabs. Some argue that if this
happens, there will no longer be any justification for a two-state solution, and that it
shall then be possible to sustain a Jewish-Arab confederative or federative structure in
the western Land of Israel/Palestine.”

I do not touch on this possibility in this essay. If conditions in the region are

sufficiently stabilized so that Jews (and Palestinians) may enjoy communal self-

8 Some go even further, arguing that since any tatestolution is unstable and means—under the egisti
conditions—denial of the Palestinians' right td-skeitermination and an unhealthy situation, we must
immediately seek a solution based on one stateviopeoples between the Mediterranean and the dorda
River. This is the position taken by Tony Judt is ¢tontroversial article and by Virginia Tilley frer book. |
myself do not believe such a solution is possibtiay, and therefore | do not think that it is thedl that
leaders of the two peoples should aspire to.
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determination on a sub-state level, such an arrangement may indeed be preferable to a
state-level political self-determination. I therefore accept also that our moves and
conduct at this time should not exclude such a development. For the foreseeable future,
however, we must assume that any realistic vision for the region involves the partition
of the land and creation of two separate cores of political self-determination, for Jews
and Palestinians respectively, in the territory of the western Land of Israel/Palestine.”®

Indeed, when a stable non-violent solution will be reached and will be sustained for a
prolonged period of time, it will perhaps become possible to live here in the framework
of a confederation, possibly followed by a full-fledged federation. But this long-term
horizon may be practical only after a long process of stabilization and reconciliation.
Meanwhile this is not the situation, and it is difficult to see when it will materialize. At
this stage, stable arrangements and public peace and order require maintaining an
effective balance of deterrence.

The Jews have no guarantee of peace and quiet which might support the demand
that they relinquish their sovereignty in the State of Israel. It is therefore unreasonable
to demand that they should accept the fact that Arab citizens of the state see its
Jewishness as illegitimate, and seek to weaken it by means of international pressure or
cooperation with the state's external enemies and the like. Leaders who act in this way
in the state they live in cannot expect to be integrated into its sensitive functions: It is
uncertain whether such minority members might not in fact harbor structured conflicts
of interest that might make it difficult for them to really want what's best for the state.

A state should not allow members of the majority to harm, exclude or discriminate
against members of the minority, or to undermine their sense of full belonging to the
land and the state. It mustn't be tolerant towards such expressions or turn a blind eye
to such actions. Any complacency regarding incitement against the minority and
demonization of its members as enemies or potential threats is itself dangerous. On the

other hand, if leaders of the minority teach their youth that the state deprived them of

 All the same, any prospect of stabilization andraytterm arrangement of peaceful self-determinaiicthe
sub-state level will be encouraged by the fact tiaimmediate two states solution (TSS) will adgoone of
two states living side by side in peace. In suaid@@ns, it is unclear why so many of the "peatzng"
presuppose that there will not be any Jewish se¢tids in the Palestinian state. Effective self+aieation
does not necessarily require that there be ab$plubepresence in the state of people who are monhiers of
the majority nationality. Certainly this is how wee things regarding the Arabs living inside thateSof
Israel as citizens and as residents.
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their homes and therefore they are under no obligation of civic allegiance toward it, they
should not be surprised when the state is concerned lest they become the majority in it,
or that some see members of the minority as potential enemies. If the national
movement of the majority is portrayed by the minority as racist, this is a form of
incitement against the legitimacy of the majority. While it is true that incitement by the
minority generally does not lead to immediate harsh outcomes or harm, since the
majority is in control of the state's internal security, this doesn't change the nature of
such declarations as incitement or the danger they pose to the fabric of social life. There
is no reason the state should remain complacent towards such declarations.

Israel should give members of the Arab minority living in the state a sense of civic
belonging, equality, respect, and recognition of their right as a minority to preserve their
distinct culture. Members of the Arab minority should stand tall and proud. But they
should also be citizens of the state and partners to its goals. Surely, it would be easier
for the Arab inhabitants of the country if the state they live in were not Zionist-Jewish.
But the conclusion to be drawn from this insight is not that they have the right to
demand that Israel stop being the place in which the Jewish people exercise their self-
determination. They have only the right to demand that Israel respect and defend all of
their own rights.

Therefore there is no real alternative between Israel as a "Jewish state" and Israel as
a "state of all its citizens," in the sense of Israel privatizing all of its inhabitants' non-
civic identities. Israel is the way it is, for better or worse, because it is the "Jewish
state." I therefore presuppose in what follows that the state's Jewishness is indeed one
of the central facets of its distinct identity. Israel must of course diligently defend the
rights of individuals and groups in the country, and a commitment to these values is no
less a central and weighty element of the state's meta-purpose than its Jewishness.
When tensions arise between elements of the meta-purpose, we must examine how we
might best preserve the most of both elements. However, maintaining a balance among
the elements of the meta-purpose does not mean that the element of Jewish
distinctness has to be renounced whenever it comes into conflict with another element.
This would be to strip the Jewishness of the state of all meaning and power exactly in

those contexts where it is most likely to be of decisive practical importance.
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In this essay, the time frame I have set myself is the short and medium term. All the
same, conceptions of the long term also bear strategic implications for the meta-
purpose. For me, effective self-determination for Jews in the Land of Israel is a
more central goal than the continued existence of a Jewish state. The Jewish
state is @ means, presently necessary and justified, of achieving effective self-
determination for Jews. Anticipated changes in the relative numbers of Jews and Arabs
between the Mediterranean and the Jordan river, may in future weaken the ability and
justification for maintaining a Jewish nation-state even in a smaller part of the Land of
Israel. The Jews' preparations for such a situation should include the separation of the
state's institutions from institutions and movements concerned with preserving and
promoting the Jewish people's long-term interests. Preparations should also include
creative thinking concerning the spatial and demographic matrix that might facilitate
Jewish self-determination even under conditions where it may no longer possible to
maintain a Jewish state. For the Jews to enjoy effective self-defense in a space that
would then have a large Arab and Muslim majority, a necessary condition is the
maintenance of defined areas in which the Jews would continue to form a stable
majority. It is also essential that there be constitutional guarantees for the Jewish
collective's existence on the basis of such a spatial arrangement, even in a sub-state or
regional framework. This time frame is not a central part in my discussion here, but it
does influence strands of development that should be part of how state institutions—and
(related but separate) national institutions of the Jewish people—conduct themselves at

this time.%°

c. Threats to the Conditions Required for Continued Jewish Self-Determination in Israel

The inclusion of Jewish self-determination as the primary element of Israel's meta-
purpose has of course great symbolic importance. But it is not merely a matter of
symbols. The desire to preserve this capacity has quite a number of practical

implications. While some of the Arab minority's opposition to this element is indeed

8 This is one of the central ideas with which | ility came to the present project. | merely mentidrere in
passing. | believe these lines of thought are aldoiany long-term thinking on the conditions riegd to
ensure Jewish self-determination in the Land afdbkrWhile this concerns preparationsfidgure
developments, it is worthwhile to give thougioiw to constitutional and institutional structurestthaght
help ensure the conditions for Jewish self-deteatiom farther down the road.
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symbolic, it also reflects opposition to these practical implications, (some of which have
symbolic significance as well), of this characterization.

This opposition can and should influence decision-makers and policymakers. Rights
must be respected. Moreover, even opposition which stems from aspirations not
amounting to claims of rights ought to be taken into consideration. But it is also vital to
set out openly the conditions required to sustain this element, for if they should erode or
lapse altogether it will no longer be possible to maintain, or at least justify, continued
Jewish self-determination in (part of) the Land of Israel.

These conditions include: a stable Jewish majority in the territory of the state;
related, but distinct - support of a stable majority in the public for preserving the
characteristics that guarantee effective self-determination for the Jews in the state; the
desire of Jewish individuals and groups to maintain a society that ascribes importance to
the Jewish aspect of most of its members' identity; a stable peace agreement or balance
of power that allows Jews a stable existence as individuals and as a community; a
suitable economic and social infrastructure; and a public culture that facilitates a full
Jewish life without a need to maintain seclusion or insularity.

I shall deal with the issue of guaranteeing physical security below. In this chapter I
shall deal with the issue of ensuring a Jewish majority in the territory of the state, which
is supposed to be the nation-state of the Jewish people; I will also address the issue of
public culture and the desire of the public to give weight to the Jewish element of the
collective identity. All of these exist today in Israel, but there are signs of erosion. The
ability to sustain Israel in the long term as the state of the Jewish people depends on
the persistence of these characteristics. The fear lest they be eroded beyond a necessary
minimum poses real challenges to the continued realization of this element of Israel's

meta-purpose.

cl. Erosion of the Jewish majority in Israel

As stated above, political self-determination for the Jews in Israel depends on the
existence of a large and stable Jewish majority in the state (or at least on there being in
Israel a stable majority supportive of the state's continued Jewishness, even if not

composed entirely of Jews). This holds regarding both the justification of political self-



77

determination for the Jews, and the effectiveness of the state in realizing the goals for
which such self-determination is given to the Jews. These of course are related matters.
Apprehensions concerning the Jewish majority stem from two sources and are based
on two claims. The first examines the relative numbers of Jews and Arabs in the
population. It ties the need for a stable Jewish majority to the continuing struggle over a
political settlement in the country, which began early in the 20th century. As mentioned,
it is more difficult to justify political self-determination for the Jews in a territory in
which they do not enjoy a stable majority. The second contention concerns a different
apprehension. It concerns the prospects, in the long term, of maintaining a Jewish public
life in Israel due to the possible increase in mixed marriages and erosion of Jewish-
Hebrew characteristics of the public sphere. This apprehension is often voiced by those
who view the state's Jewishness as a religious matter. To them, the fact that many non-
Jews with no affiliation to the religion or other aspects of the Jewish tradition will be
living in Israel, among the Jews, might lead to an increase in mixed marriages; in turn,
erosion of the Jewish way of life might turn Israel into just an ordinary (Western) state,
without any public manifestations of Jewish culture. Furthermore, such a state of affairs
would force those who do not want to expose their children to these dangers to
segregate themselves from the general Israeli public and live in Jewish frameworks
where these dangers are less likely to occur. In other words, even in the State of Israel,
Jews would have to live in segregated communities, not fully integrated in the general
public. To some religious Zionists any such separatism seems to be the abrogation of
one of the primary reasons for a Jewish state. Nonreligious Jews have mixed views
regarding the issue. Some share the wish to preserve Jewish cultural characteristics in
Israel, while at the same time defending individual liberties. Others believe that there is
no need for any special attention to this matter, since the very existence of a Jewish
majority is a guarantee of the public culture. Still others tend to view any manifestation
of Jewish public culture as a matter of religious coercion. People belonging to this group
do not think Israel should encourage the immigration of Jews or their relatives. Rather,
the criterion for naturalization should be an interest to share the country's fate. They
also oppose any limitations on freedom based on a religious conception of Judaism.
Both debates are important to the robustness of the State of Israel. In this section,

however, I shall deal primarily with the numerical relations between Jews and Arabs.
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The reason for this is that the state's shared meta-purpose does not include the state's
granting any priority—certainly not any monopoly—to religious or Orthodox conceptions
of Judaism. On the contrary, the inclusion of the Jewish element in the state's meta-
purpose is based on the fact that a large majority of the Jewish public supports it. This
majority certainly does not fear - as do some Orthodox Jews - the arrival in Israel of
anyone who feels Jewish and lives a nonreligious Jewish life, even if they are not
recognized as Jews by Jewish law. At present, the group of people living in Israel who
are neither Jews nor Arabs is not large enough to pose a significant threat to the state's
Jewishness. The brunt of the cultural threat to the state stems from the fact that part of
the Jewish majority itself does not feel a need or desire to maintain a Jewish distinction
in their cultural life (except for important matters of language and the Jewish calendar,®
which constitute part of public culture in Israel). I shall return to this topic in the next
section.

As already mentioned, there are those who think that any attention paid to the
question of a Jewish majority must, by definition, be suspect. I have rejected this
approach at the outset. However, some think that even if a stable Jewish majority is
indeed vital to Jewish self-determination, it is nevertheless illegitimate to examine the
question. The need for an unceasing effort in order to preserve the Jewish majority in
itself highlights the inherent problematic nature of the Zionist project. Even a large and
stable majority of one ethnic or national group may not easily justify that it be a nation-
state that - by definition - does not treat all of its citizens equally. But a state, in which
the majority status of group is unstable, especially when it is a short-lived majority
based mainly on immigrants, may be seen to lack any justification in seeking to
maintain this majority by way of a continuing interference with natural patterns of
population growth and immigration.

I do not accept this view. (The internal Jewish debate concerning who is eligible for
immigration under the Law of Return does not directly relate to the Jewish-Arab conflict,

and I shall discuss it briefly below.)

81 By "calendar" | mean the fact that Saturday isdffieial weekly day of rest in Israel, and the Jshwi
holidays are also rest days. Although the struggte the language was successful, contrary to serzl
forecast, and Hebrew was revived and became ti@abtfanguage, the use of the Hebrew calendar in
correspondence and public life remains extremahjtdid.
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The Data:

The United Nations Partition Plan was based on the demographic facts. The Jewish state
had a small Jewish majority (less than 60%). The assumption was however, that as
soon as the Jews would constitute a majority and control immigration to their state, they
would open the gates to all Jews and soon form a stable majority. The territory was
divided, 55% going to the Jews and only 45% to the Arab state, even though the Jews
constituted only a third of the population. The intention was to permit extensive
absorption of Jewish immigration in the territory of the Jewish state. At the end of the
1948 war, the Arab share of the population within Israel was around 16%, while Israel
held 78% of the territory between the Mediterranean and the Jordan River. Due to the
great waves of Jewish immigration, the Arab share of Israel's population declined,
standing at 11-12% from the early '50s to the mid-'60s. Today it has reached 20%, and
according to projections of the Central Bureau of Statistics will reach 25% in 2025.%
This rise in the Arab share of the population is occurring despite waves of Jewish
immigration to Israel. These data point clearly to a trend toward the erosion of the
Jewish majority in Israel, which may increase as Jewish immigration to Israel declines.

Whereas in the state's early years there were only few people who did not belong to
one of the national communities, today over 5% of the population are classified as
"others." If the Arab share should reach 25%, it is reasonable to assume that the Jewish
share will drop to around 70%.

In certain areas of the state the Arab share of the population is much higher, and in
some areas the Arabs constitute a majority.

The erosion of the Jewish majority despite the waves of immigration stems from a

combination of several factors:

8 The official statistical analyses issued by théesti not facilitate an exact analysis, one whittirasses

the two claims made above. This is because theddets not explicitly identify either Arabs or thasko are
not recognized as Jews bBhalachiclaw. At this stage the data include classificadiohthe state's residents by
religion and nationality. These categories areuidet! in the population register, and thereforehese points
the official statistics rely on the registratiorowever, except for the data regarding non-Arab Tiaris,

whose numbers are relatively low, the figures amdyfaccurate and permit reasonable approximatithns
should be noted that the data include the Arabbiithats of East Jerusalem.
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1. The high reproductive rate of the Arab population®

During the '60s, the reproductive rate for Muslims was 9 children per woman, as
opposed to slightly more than 3 children per Jewish woman. Due to processes of
modernization, in the '80s the reproductive rate went down to 4.7 children per Muslim
woman, as opposed to 2.7 among Jewesses. There was no change in this rate up to the
year 2001.%*

It need be noted that this high reproductive rate of Muslim women is accompanied by
a trend of giving birth at an early age, resulting in a rapid turnover of generations, which
in turn leads to a high proportion of the population at the reproductive age. On average,
a Jewish woman will give birth to her first child at the age of 27.3, whereas a Muslim
woman will do so at the age of 23.1. Due to all these factors, the median age for Jews in
Israel is 30.4, for Muslims 18.6 (in 1981 the figures were 26.9 for Jewish women, 15.2
for Muslim women). In the past four years the reproductive rate of the Muslim
population has resumed its decline, and at a fairly rapid rate.®® This decline is due
apparently to the changes that Arab society is undergoing in fields such as education
and the status of women, combined with the dramatic slash of children's benefits as part
of the Israeli government's economic policy. Despite this decline, the reproductive rate

of Muslim women is still significantly higher than that of Jewish, Christian or Druze

8 The reproductive rate in the various communities

1960 1975 1990 2004

Jews 3.39 3.00 2.62 2.7
Muslims 9.23 7.25 4.67 4.4
Christians 4.68 3.12 2.18 2.2
Druze 7.49 6.93 3.77 2.7
Births per thousand population

1960 1975 1987 1998 2003 2005
Jews 22.5 25 20.5 18.7 19.3 19.2
Muslims 51.7 46.3 34.4 38.3 34.5 30.0

8 |t is noteworthy that among the Druze populatioeré has been a tremendous change: The reprodrative
dropped from 7.49 per woman in 1960 to slightly éowthan the Jewish rate in 2004 (2.66 versus 2.71).
Among the Christian population, which is among kst educated in the country, there has also betrep
decline and the reproductive rate is now signifilgalower than the Jewish rate. See tables in previ
footnote.

% The reproductive rate, which stood at 4.74 in 20@H dropped to 4.36 in 2004. In the number ohbiger
thousand people, a more dramatic drop can be disdefrom 36.8 in 2001 to 30.0 in 2005. It is intpot to
note that this trend of decline was not yet mahifedHleihel's analysis, which stops in the late '90s.
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women. Since most of the Arab population in Israel is Muslim, the discrepancies in
reproductive rates translate into a higher growth rate of the Muslim population relative

to the others.%®

2. Annexation of East Jerusalem in 1967

Until 1967 there were less than 2,500 Arabs in western Jerusalem. In the wake of
the war and the annexation of dozens of Arab villages around Jerusalem,®’
approximately 70 thousand Arabs were included in the territory of the State of Israel
and were granted residency. Today they number 240 thousand, constituting 17% of
Israel's Arab population.®® Without the Arab residents of East Jerusalem (only few of
whom were granted Israeli citizenship) the Arab share of Israel's population would be
less than 18%. Most of the inhabitants of East Jerusalem and the annexed villages live
in their original homes and villages, although holding Israeli ID cards entitles them to
settle anywhere in the country.

It need be noted that the residents of East Jerusalem do not participate in elections

to the Knesset (a right limited to Israeli citizens), although they do have the right to

% Due to these factors, the Muslim population's sirarab society has also grown, from 70% in 1969 t
more than 78% in 1995. The Christian Arabs decliinech 20% to 12%, while the Druze maintained their
strength at around 10% (Hleihel, Table 2, p. 184%. reasonable to suppose that greater changesdiece
been observed due to the continuing decline imepeoductive rates of the Christian and Druze pajns. It
need be noted that there are also great differenaeproduction according to areas. The reprodactite of
Muslim women in the Galilee is the lowest. Thatbaislim women in the Triangle is slightly higher, ieh
that of Muslim women in the Negev is the highestlase to 9 children per woman!

8 1n annexing East Jerusalem Israel also attach#ktoity 28 villages that had never been perceased
belonging to Jerusalem. This meant that in the X@8i8us, in which 68,600 Arabs were counted ins2dem
(after large numbers fled during and after the wam)y 46,170 were Jerusalemites by the Jordareéinition.
8 Jerusalem's population — select years

1961 1972 1983 1995 2003

Jews and those 165,200 230,300 306,312 420,175 466,600
eligible under | (98.7%) (73.4%) (71.5%) (68.1%) (66%)
the Law of
Return
Muslims (0.5%) 800 70,961 108,956 182,721 224,800

(22.7%) (25.4%) (29.6%) (31.9%)
Christians (0.8%) 1,400 (4.0%) 12,600 | (3.1%) 13,400 | (2.3%) 14,146 | 14,700

(2.1%)

total 167,400 313,861 428,668 617,042 706,300
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participate in elections to the Jerusalem municipality. Initially some of them did vote,
but they stopped doing so after the first intifada in 1987. According to the Oslo Accords,
the residents of East Jerusalem may participate in the elections of the Palestinian
Authority. So it was in the 1996 elections, and so too now in the 2006 elections, despite
the Hamas movement's participation in them. Counting the Arab residents of East
Jerusalem twice (both in Israel and in the Palestinian Authority) may account for the fact
that some studies give a higher figure for the Palestinians in the West Bank than their

actual number.

3. "Family reunification," especially in the '90s after the Oslo Accords

All through the years Israel has permitted "family reunification" at a restricted rate.
After the signing of the Oslo Accords, the numbers rose by hundreds of percentage
points. According to various estimates, by 2005 some 54,000 naturalized citizens had
joined, who together with their children now number between 130,000 and 190,000.
This factor, then, accounts for 10%-14% of the increase in the Arab population. These
data do not include the unions between Israelis and illegal immigrants, the great
majority of whom are Arabs. Various estimates put their numbers at around 100,000%°
who have been living in Israel for years. Some of them marry Israeli residents, bear
children, and ask for family reunification. It should be noted that two years after the
start of the second intifada, the numbers of those from the Palestinian Authority granted
family reunification in Israel dropped drastically. This happened in the wake of
emergency legislation, renewed each time its term expired, whereby the Knesset placed
a comprehensive freeze on the granting of entry permits or status in Israel to residents
of the Palestinian Territories. The law was challenged in the High Court of Justice by a
number of petitioners. In a dramatic decision delivered in May 2006, by a one-vote
majority (six to five), the Court rejected the petitions. The law remains in the form of a
temporary order, and has meanwhile been extended until the end of 2006.% Clearly,
these legal measures, and the policies based upon them, also limit family reunification of

illegal 'residents’.

8 According to the Association for Civil Rights irréel (ACRI), there are 80,000-150,000 illegal desits'.
http://www.acri.org.il/lhebrew-acri/engine/story.agb+188

% See the discussion of this law and its implicatibew. A mitigated version of the law is validtass
translated essay goes to press, August 2007.
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In these discussions it is important to distinguish between the different kinds of
status those present in Israel enjoy. The state has certain obligations towards everyone
in its territory (for instance, the obligation to provide education to every child living in it,
regardless of their legal status), even if they are staying in it illegally. An illegal
'resident,' however, is in principle subject to the danger of being deported from the
state. When analyzing demographic trends, we are interested mainly in those who enjoy
full residency status, and who bear most of the rights (and obligations) under the law,
and in those who are citizens. Permanent residents participate in the life of the state
and determine its character and culture. They participate also in municipal elections (and
are also required by law to serve in the army). Only citizens over 18 are entitled to
vote or be elected for the Knesset. The official statistics deals with residents. Updated
figures regarding the state's citizens who are of age can be obtained from the register of
voters to the Knesset.

The fact that the percentage of Arabs in Israel's population hasn't risen faster than it
actually has (in light of the significant differences in reproductive rates) is explained by
the immigration to Israel of Jews and their families (under the Law of Return) and of
others who have been assimilated in the Jewish public. A sober assessment of the
erosion of the Jewish majority must take into account not only forecasts of the increase
of the Arab population in Israel, but also patterns of immigration to Israel by Jews and
others.

Erosion of the Jewish majority may cause instability at several levels:

First, there is the worry that a significant rise in the share of Arab representatives in
the legislature will make it more and more difficult to guarantee the majority needed to
enact measures seeking to preserve aspects of the state's Jewish character, even if they
are consistent with all norms of human rights. At present, the Arab parties'
representation in the Knesset does not exceed 10% (although there are Arabs in the
Jewish and Zionist parties, including those of the right).

One of the reasons why the Arabs' representation in the Knesset is lower than their
share of the population is the large proportion of young people in Arab society. Another

is that some of them don't participate in elections for ideological reasons. The voting
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patterns of the Arab public in Israel are interesting:°! until the '70s, the Arabs tended to
vote for parties associated with Mapai and the Labor Party, but in the '80s and '90s they
shifted towards the Arab parties. Studies and surveys spoke of a renewed inclination to
vote for parties such as the Labor Party and Kadima. Nonetheless, in the 2006 elections
some 80% of the Arab votes (not including the Druze) went to the Arab parties
(including Hadash, a Jewish-Arab communist party), around 9% to the Labor Party, and
around 4.5% to Kadima. The rest were distributed among Meretz, Shas, and others.’? In
any event, we can expect a significant rise in the number of Arabs eligible to participate
in elections to the Knesset.

In this context, it is important to be more discerning and not treat all of the Arab
population as a unitary bloc. It is important to determine the relative size of the group
that does not participate in elections, as well as that of the Druze and Bedouin
components (and subgroups within them) of Arab society in Israel. All of these groups
belong to the Arab minority, but they form minorities within it. Thus, significant numbers
among the Druze, and some of the Bedouin, serve in the IDF. Some willingly belong to
Zionist and even to rightwing parties. The Bedouin public, especially in the south, has its
own unique way of life even within the Arab sector, with unique family structure
featuring polygamy and a large number of children.

The concern stemming from the erosion of the Jewish majority is already evident
concerning the decision of crucial issues, where is often said that a "Jewish majority" is
required for the decision to enjoy legitimacy. As the Arabs' share of the population and
in the Knesset rises, obtaining a Jewish majority is liable to become more problematic. A
large Arab bloc in the Knesset may also mean that the political Left may depend on the
Arab bloc to be able to form a narrow government. This may arouse apprehension,
especially so long as the active conflict between Israel and the Palestinians has not been
stabilized or resolved. Thus one cause for the challenge against the legitimacy of the
Oslo Accords, especially Oslo B, was the fact that they enjoyed only a small majority in
the Knesset, which included the Arab parties. To some of the public, the fact that the

L 0n this, see in Ra'anan Coh&ayim be-Veitan{Heb.: "Strangers in their own Home"; 2006).

92 These voting patterns are thus similar to thosermfesl in the 2003 elections, with 80% of the Arabev
going to the Arab parties. In the Triangle and@adilee the rate was higher, whereas in Bedouiasaa@d in
areas distant from Arab population centers it voagel.
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disengagement plan was ratified in the Knesset and its committees only because of the
support of the Arab vote weakened the public legitimacy of the move.

Second, at a more fundamental level, it is very difficult to sustain—politically or
morally—a nation-state of one people when it has a national minority of one quarter to
one third of the population. This should be clear, considering that if the Arabs' share of
the population in Israel reached 51%, we would concede that Israel could hardly
continue to be the Jewish nation-state (especially if it also wants to remain democratic).
This would be so even if the principle of the state's Jewishness were to be anchored in a
constitution requiring a special majority to be changed. True, there are states in which
one group, sometimes even a minority, has greater influence on the state's character
and is better represented in the state's institutions due to its superiority in terms of
education, organization or wealth. But such a situation is unstable. When the numerical
relations between the groups are not clearly majority-minority relations, it becomes very
difficult to justify or maintain the hegemony or cultural dominance of one of them.

The instability of the Jewish majority bears upon the relations between the two
groups. The Jews are a majority that is still guided by its fears and to some extent
behaves like a minority. The Arabs are a minority that still remembers the time when it
was the majority. Even when the Jews constitute a majority in the state, some of the
Arabs do not accept the legitimacy of seeing Israel as the place where the Jews exercise
their right to self-determination. It is unlikely they will be willing to accept it if they
should nearly or actually constitute the majority. On the other hand, the Jews are so
fearful of the loss of the Jewish majority, that it is unclear whether they will look equably
upon the processes that are slowly but surely bringing it about.”

As we shall see, attending to demographic fears may lead to the examination of
Israel's immigration policy and ways by which to influence the natural rate of growth of
various population groups. Some also propose narrowing down Israel's borders in order
to exclude concentrations of Arab population. Let us re-emphasize: Only those policies
that meet the constraints of human rights or general requirements of decency and
humaneness should be considered. Nonetheless, the issues are real. Awareness of

demographic dynamics may also lead to the design of creative political solutions, such

% See for example the analysis in Kimmerlivg-she-ha-Aravim Ya'ufu Lanu min ha-EinayirfHeb.: "And
Let the Arabs Get out of our Sight..."; 2006).



86

as introducing a mixture of regional and national-proportional elements in elections to
the Knesset, whether in the framework of one or two chambers of the legislature (or
even various interim solutions regarding the structure of the legislature).’* Such
thoughts could generate an interesting interplay between elements at the state, sub-
state and supra-state levels in managing the affairs of the state and of its various
communities. We shall return to this matter in our conclusion.

Furthermore, demographic considerations may influence the demarcation of Israel's
borders. Ultimately, such considerations could turn Israel to thinking about regional
solutions and ways of ensuring the Jews' ability to retain an unbroken stretch of territory
with a stable Jewish majority in it, whether as part of decreasing the state's territory or
in order to ensure self-determination for the Jews at the sub-state level in (part of) the
Land of Israel.

At any rate, this discussion indicates that thinking about the conditions for the
continued realization of Jewish self-determination in part of the Land of Israel cannot
rest content with examining the numbers of Jews and Arabs between the Mediterranean
and the Jordan River, or within the 1967 borders. The spatial aspect of Jewish and Arab
settlement in the Land of Israel is critical to any thinking about the future relations
between the groups in the region. This holds regarding the patterns of settlement both
within the 1967 borders and outside them. In this respect, the current situation is a
return to the problems that faced the Jewish collective in the period prior to the
establishment of the state. The State of Israel's situation, however, is better than was
that of the Jewish Yishuv; what lay at issue then was the establishment of a Jewish
state. Now, the question is whether - after having been established and yielding the
considerable achievements of the Zionist enterprise to date - the Jewish state should be
dismantled.

A significant rise in the Arab share of Israel's general population (together with the

spatial manifestations of this increase) may also weaken Israel's ability to sustain a

% For various governmental arrangements, see Ackésrnamprehensive discussion in his essay "The New
Separation of Powers" (2006). Ackerman himselfkhithat the most stable system consists of onedradf
legislative bodies (i.e., legislative bodies wiiffatent electoral methods and degrees of legitynaaly one
being fully representative).
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Jewish-Hebrew public sphere, which is also a condition for the realization of Jewish self-

determination in Israel.®® Let us now turn to this topic.

c2. Erosion of Cultural Characteristics

As mentioned above, there are those who worry that the state's Jewishness is being
eroded because its distinctive Jewish cultural characteristics are weakening. In the public
sphere, we have seen the arrival of shopping malls and full commercial activity on the
Sabbath; the weakening of the distinctive Jewish element in the public school system; a
significant portion of the secular Jewish population in Israel largely ignorant of Jewish
tradition, including Jewish history and the reasons that justify Jewish statehood; and so
on. There is no public expression of the Hebrew calendar except in the fact that
Sabbaths and Jewish holidays ate days of rest. Although a great many of the state's
founders were indeed secular Jews, some of them even hostile to religion and the
religious establishment, Judaism was very central to their identity, and they were at
least familiar with the tradition and appreciated its cultural characteristics. This is
arguably not at all true of their children and grandchildren, who have grown up far
removed from the tradition and are unfamiliar with it. It has even been said that Israel
is raising "Hebrew-speaking Gentiles."*®

The erosion in the Jewish characteristics of public life in Israel stems mainly from the
attitude and lifestyle of Jews and of non-Jews living among them. Here too, however,
the presence of the native Arab minority is very relevant. Naturally, a minority group will
be attentive to the need to preserve its distinctive identity, for the pressures upon its
members to assimilate into the surrounding society are great. This is certainly a problem

among the Arabs in Israel too. But against the background of continuing conflict, the

%t need be noted that the housing density of Aialisrael is much lower than that of Jews, dueheofact
that a large part of the Jews live in cities withigher housing density, and this despite the Jemjeying a
higher standard of housing. For a survey of soraéiamspects of Jewish-Arab relations in Israst, ©snat
Grady SchwartzKarka'ot ve-HityashvufHeb.: "Lands and Settlement"; material submittetheKnesses
constitutional committee during discussions onBhsic Principles chapter within the 'Constitutitfith a
Broad Consensus', 2006;

% The statement has been attributed to Major GeiYeratov Amidror in a newspaper interview. Of course,
the intention was not to say that those who ares Jmgording to Jewish law (either born to a Jewisther,
or properly converted by a Jewish rabbi) turn imbm-Jews only because they fail to demonstrateshewi
cultural foundations. Rather, it expresses the @t from the standpoint of public behavior arfiesliyle,
such Jews are no different from Hebrew-speakingti®@sn
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Arab minority in large part has no desire to assimilate and is fighting for its cultural
rights.”” What we have, then, is one group whose cultural characteristics constitute a
part of the struggle for its own identity, vis-a-vis a majority group that appears to take
the strength of its own culture for granted—but in consequence does not invest in
nurturing it, deepening it, or in contemplating its roots and significance. Against such a
background, strange situations may arise. Thus it was reported in 2005 that students at
the Hebrew University High School in Jerusalem celebrated at a Hanukah party with
traditional Jewish pastries and a Christmas tree. When asked to explain, the students
only said that they saw no good reason to refuse their Christian-Arab friends' request to
bring a Christmas tree to the party. It was a party; it had no specific cultural content.
Hanukah was not discussed. So why not bring a Christmas tree? It is pretty, isn't it? And
it is also an accommodating gesture towards the Arab friends! It is unclear whether the
significance of this event lay in its very occurrence, or in the fact that the school's Jewish
students failed to understand what the uproar was all about.*®

As opposed to the demographic trends, which are projected on the basis of facts and
unequivocal numerical data, the erosion of the cultural characteristics is more difficult to
pinpoint. Nor is it entirely clear what conclusions are to be drawn from the findings. In
this section I shall deal concomitantly with two related types of threats to the ability to
sustain Israel as the nation-state of the Jewish people: the weakening of the wish and
interest of parts of the Jewish population to cultivate and strengthen the Jewish element
in their own identity and lifestyle, and the erosion of the Jewish characteristics of Israel's
public sphere. These two processes are mutually supportive of each other.

Millions of Jews today live in Israel, the one country in the world whose public
culture, despite all the misgivings, is nonetheless Jewish and Hebrew. The Hebrew

language is going strong. Hebrew has maintained its place, indeed has even assimilated

1t has been suggested that the reproductive ratm@uArab women in Israel, which is high even refatio
Arab women in other Muslim countries, is also agsed with the conflict with the Jews. See for epém
Halihel (2006), p. 169.

% A small number of Arab students attend the Hebreivétsity High School and have been integrated into
its social life. This incident merely demonstratesv much more aware a minority is of the vital néad
cultural symbols than the majority, which takescitsture for granted.
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all the waves of immigration.®®. Whoever lives in Israel and becomes integrated in its
culture picks up the Hebrew language within a generation or two (there is a problem
regarding secluded groups, most prominently Israel's Arab citizens, only some of whom
acquire full command of the language). It is reasonable to suppose this will continue in
the foreseeable future, even if there is increased recognition of the importance of
studying Arabic in Israel.!® Language by itself does not make an entire culture, but it is
certainly an important element of any distinctive culture. It is thus noteworthy that there
has been a certain erosion of the language too, while not yet amounting to a threat to
Hebrew's status as the state's effective language. Thus, for example, more and more
people are giving their children names that, while perfectly proper in Hebrew, also sound
good in English, e.g. Tom, Ariel, Adam, or Shirley. Businesses and shops are given
English names, and in many cases the shop-signs also are in English. In some of Israel's
Arab settlements, Hebrew is missing altogether from public signs.

A more complicated issue is the attitude toward tradition and its manifestation in the
public sphere. The earlier generations of secular Jews, were admittedly in greater need
of the tradition: it either served as their source of inspiration or as a readymade
common denominator, required in order to revive a nation in its ancient homeland. The
emergence of a "new generation," which was brought up upon a secular-Hebrew-Israeli
culture, and did not have to revolt against the religious Jewish tradition of their homes
further weakened the connection to Jewishness. There is an important element of
knowledge in play here. Even though they rebelled against religion, the earlier
generations of secular Jews were familiar with it, its customs and its canonical sources.
In some we can discern great anger towards it, in others a more complex ambivalence.

But these feelings all stemmed from a common foundation. Those who have no such

% Hebrew's assimilative capacity extends also tthate who have ongoing dealings with Israel, sisctha
Palestinian residents of the Occupied Territoridmis, for example, Palestinians who have spent pamgpds
in Israeli prisons have picked up the Hebrew laggua

1% One of the points at issue between Jews and Aralssael concerns the status of Arabic. Arab
organizations have been conducting a campaigrufbrecognition of Arabic's special status as dicia
language of equal legal weight to Hebrew, at leaptaces with a significant Arab population, sashthe
mixed cities. Whatever one's position on this issiue reality of the situation—at least at thigysta-is that
there is an asymmetry between the languages, vemstires that more Arabs know Hebrew than Jews or
others know Arabic. The state's language will curgito be Hebrew even if Arabic is awarded equaidihg
by law. Whether Arabic should be awarded such $tand a separate question. In Canada, for instance
English and French enjoy equal standing, but Engéislominant in most of Canada whereas French is
dominant only in the province of Quebec.
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foundation are in a different situation altogether. In part, this lack of a foundation stems
from deficient education. In part it stems from the anger that prevented young people
from absorbing and liking the tradition due to the fear of "religious coercion." Perhaps
the most troubling aspect of the matter, however, is the fact that some of the younger
generation has no sense at all of a cultural lack. This perhaps is a sign that Zionism's
triumph in establishing a state with this kind of mind-set may contain the seeds of its
own cultural destruction. Being able to live surrounded by superficial Jewish and Hebrew
cultural elements is exactly what allows a large part of the nonreligious Jewish public not
to invest and engage in cultivating characteristics of its cultural Jewish identity.

For the secular Jew, culturally speaking, the Israeli component is at least as central
as the Jewish element, as opposed to the situation for a member of the ultra-Orthodox
and some of the religious sectors. Since the Israeli element is only technical in nature to
the ultra-Orthodox, this difference in attitude may lead to a weakening of the unifying
fabric among Jews. Again, this is manifested in lifestyles as well as in ideological
positions. Sometimes, it is those who are well acquainted with the traditional sources
that tend to develop an ideal of "Israeliness," as it permits an orderly distancing from
the complexity of the approach to "Jewishness" as a religion. This is most prominent in
the so-called "Canaanite" movement, but also in softer versions such as those of A.B.
Yehoshua or Menahem Brinker.'%!

This is a very fundamental aspect of the big question of the meaning of the
"Jewishness" of Israel both as a description of the reality within it and as an assessment
of how things actually can and should take shape. The religious conception of this
meaning, in particular that of religious Zionism, is the simplest and most coherent. It
ascribes a religious meaning to the state and to the identification between religiosity and
nationality in Judaism. It is this very coherence that gives rise to the variety of positions
to the meaning of the 'Jewishness' of the state among the nonreligious. Secular people
who accept Zionism and the need for a Jewish nation-state may nonetheless oppose the

state's "Jewishness," which is interpreted by them as making Israel a religious state.

191 5ee Yehoshua's collection of articBes-Zchut ha-NormaliyutHeb.: "On Behalf of Normality"; 1980) and
the bookShoresh ha-DvarinfHeb.: "The Root of Things"; 2005), recently psghked in honor of Yair Tsaban.
A theoretical application of this conception appaarElon'sBa el ha-KodesliHeb.: "Coming to the Sacred";
2005). This phenomenon also has political and legalifestations. Currently before the High Courdestice
is a petition by a group of Jewish intellectualsowbant to change their nationality in the populatiegister
from "Jewish" to "Israeli.”
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They think Israel's Jewishness in this sense has undesirable implication to the lives of
Jews, religious as well as non-religious, and they resent the implications of this to the
answers given by the state to questions such as 'Who is a Jew'. Some among them
insist that the religious Orthodox monopoly over "Jewishness" needs to be broken and
new, richer meanings of the concept developed, which might emphasize the cultural
affinity among Jews, despite their fundamentally different interpretations of Judaism and
Jewish tradition. Others think it is impossible to set religion apart from nationality and
culture within "Jewishness." They therefore argue that we should create a new semantic
space emphasizing the distinction among these elements within one rich concept of
'Jewishness'. In general, some of these prefer to speak of Israel as being "Israeli." But
this choice too is problematic. Israeliness can express the secular, non-religious,
element in modern Jewishness that is anchored in Israel itself, something like
"Canaanism". This is what the latter epithet means for most of those who have proposed
it in the internal Jewish debate. However, Israeliness also encompasses the common
citizenship of all the state's citizens, Jews and non-Jews alike. For the sake of clarity of
the discussion, I prefer to reserve the expression "Israeliness" for the citizenship and
culture common to all of Israel's inhabitants; whereas "Jewishness" should refer to the
important distinctive element, which stresses the profound connection between the Jews
living in Israel, with all their various approaches to religion, as well as their connection
to Jewish communities around the world.

This complexity can be seen from different angles. Thus one might conjecture that
the rise of "Israeliness" would make it easier for the Arab population to become
integrated in new cultural endeavors. But in the culture of "Israeliness"—as expressed in
the Hebrew language and on television, through military service, and in film and
theater—Arabs are generally still only guests or passive onlookers. There are indeed
signs of rapprochement at the margins. But this usually occurs when on both sides—
Jews and Arabs—there is a weakening of the national elements of identity. Evident again
here is the power of language, the strongest integrating factor of Israeliness. Hebrew
does indeed provide the mutual platform on which Israelis meet. For those who wish to
put greater stress on the state's "Jewishness," this very fact demonstrates the need for

it to have additional Jewish cultural characteristics besides the Hebrew language.
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It is important to bear in mind that many different Jewish religious communities live
in Israel, conducting a religious way of life which it may be difficult to sustain in other
countries. This too is a very important characteristic of Jewish life that Israel facilitates
and even encourages. Besides the great flourishing of sacred studies and writing in the
religious and ultra-Orthodox communities, religiously observant people, both Zionists
and ultra-Orthodox, are increasingly entering cultural fields such as literary writing,
poetry, theater, and even cinema.!®

Some of the works of art and culture created in Israel by the not religiously
observant includes coming to grips with Jewish and not only Hebrew cultural elements.
The questions of identity of Jews who do not see Jewishness as being exhausted by
religion are playing a growing role in Israel's cultural discourse. A striking phenomenon
in this field in recent years has been the establishment of secular academies and pre-
military prep schools, which focus on Jewish studies and the Jewish identity of their
students. The important books edited by Waltzer and others on Jewish political
philosophy, as well as the popular series "Judaism Here and Now" and other such
publications'® also bear testimony to the vitality of cultural endeavors dealing with
Jewishness.

Gutman's studies of 1990 and 2000 repeatedly indicated that there are in Israel a
variety of approaches toward the Jewish tradition and that most of the public observe
certain traditional practices.'® Although the largest group defines itself as secular, most
of its members respect some of the traditions, especially regarding the Jewish calendar.
85% of this group wants Israel to have a Jewish flavor. Most interviewees preferred to

see greater liberalization in public aspects of the state's Jewishness (the Sabbath,

192 The clash over the disengagement plan led to amrgesn tensions between the religious and secular
camps, as opposed to tensions between the "peadéSacurity” camps. As a result, a significanttjpor of
the religious public feel that they have no pathia State of Israel, while others, though aspitongnter the
academic, political and cultural establishmentskdegemony rather than integration.

193 See M. Walzer et alThe Jewish Political Traditiof2000). Other prominent series have been issueteyy
Kibbutz Hameuchad Press (the Hillel Ben-Chaim Lifprand a series of books on Israeli Judaism)én t
framework of the Ben Zvi Foundation, and by Almabkewv College.

194 SeeYehudim Israelim: DyokafHeb.: "Israeli Jews: A Portrait"; 2001). As far the data are concerned,
43% see themselves as nonreligious, 35% as traditi, 12% as religious, 5% as ultra-Orthodox, a¥das
anti-religious. As regards the holiday traditioB85% of Jews attend the Passoseter 71% regularly light
Hanukahcandles, 68% eat onMatzaduring Passover, and 67% fastYoom Kippur As regards public
aspects of Jewishness: 70% are in favor of pulditsportation and open shopping centers outsideitibe
on the Sabbath, 50% are in favor of civil marrizayeqd 60% support the incorporation of more Jewisitent
in the educational system and in the media.
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marriage, treatment of non-Orthodox streams in Judaism), but by the same token they
also wanted more Jewish studies in the educational system and more discussion of
Jewish topics in the media. At the same time, the survey also revealed that over the
years fewer Israelis are inclined to define themselves as traditionalists—which points to
the growing polarization in Israeli society.

A complex picture arises from all these indications. The unifying elements in Israeli
society are weakening while the differentiating elements, or at least those facilitating the
coexistence of a large number of cultural subgroups and communities, are growing
stronger. For example, the Sabbath—which stands out as one of the distinctive
characteristics of the Jewish state—has over the years assumed a completely different
character in the secular and religious sectors. This problem is relevant within the civic
nation, in which the distinctions of language and religion are central in addition to those
regarding the attitudes towards religion, as well as within the large national and religious
groups themselves. In this matter, however, minority groups enjoy an advantage over
majority groups, in that they have an existential interest in staying unified to improve
their chances of survival. This interest unified the Jews in the Diaspora and prior to the
establishment of the state. It is less of a factor among nonobservant Jews today, when
they form the ruling majority in Israel. In addition to their being the majority, their
secular culture lacks the emphasis religious communities give to rituals and customs
that put family and community at the center. Paradoxically, then, it seems that the
depth of the Jewish cultural identity of the majority group in Israel is under the greatest
threat.

Some of the phenomena described here are not unique to Israel or to Judaism.
Around the world there has been renewed preoccupation with the tension between the
pressures of cultural globalization and recognition of the multiculturalism of different
communities. In many countries, the result has been a combination of two processes:
On the one hand, the weakening and impoverishing of elements of the public culture
that are common to all of the state's inhabitants, thus weakening their cultural cohesion;
On the other hand, a rise in the cultural strength of subgroups within the body politic. In
many countries, these processes are grasped as threatening both to the cultural

strength of the majority groups in the state and to the state's ability to act with a sense
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of cohesion stemming from a partnership that is not merely civic.!® In Israel, such
phenomena are evident not only in the Jewish public but in the Arab public as well, in
which there are conflicting trends of secularization, modernization and of religious
revival. Most of the Jews living outside Israel live in Western countries, and within the
Jewish communities there is a broad spectrum of approaches towards Judaism and its
inculcation. But in Israel such phenomena within the Jewish public take on special
meaning due to the fact that Israel is the only "Jewish" state in the world. For other
Jewish communities, these issues remain just cultural issues, reflecting the variety of
their different attitudes. None of the groups can harness the power of the state in favor
of its own approach, and in no state are the positions of the Jewish communities
important to the state's identity or to the effectiveness of its regime. Therefore only in
Israel is there a struggle against Jewish religious coercion by the state and its laws. Only
in Israel can Jewish messianism appear to be a real threat to the state and to Zionism.
These two distinctive characteristics of Israel mean that in it the divide between the
Jewishness of religious tradition and religious observance and another kind of
Jewishness, the content and depth of which are not entirely clear, is wider and
deeper.'%

Today it seems rather clear that the forecast, voiced by Ben-Gurion and Rabbi Hazon
Ish, that the internal Jewish debate would be temporary, for with the passage of time
only one type of Jew would remain—either religious, or secular with a national- cultural
bent—has been refuted. This is true not only of Judaism but of all the major religions.
The rumors of the demise of religion were premature, and today all of the religions are
enjoying a reawakening, and even developing special forms of religious fundamentalism.
Judaism, and the Israeli Jewish public in particular, will have to continue to contend with
this complexity. The key question is whether these streams in Judaism, especially the
nonreligious ones, will all be able to remain Jewish; or whether the religiously observant
are right when they reason that over time there is no viable Jewish identity that is not

anchored in religious observance.

1911 France for instance, the much publicized proagstinst the McDonald's restaurant chain, the Igairet
the wearing of veils in public, and the riots ofrsuer 2005 and responses to them are all manifessatif
these trends.

1% However, it is important to note that in Israelrthés hardly any of the total assimilation, to faént of
losing any connection to any aspect of Jewishivelsish is extremely prominent among Jews in the West
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Israel is unique in this respect, or at least has been until recently. In the Western
world religion generally is privatized, and there is suspicion towards any public, legal
emphasis on non-civic national elements of identity. Jewish communities have usually
been organized around the element of religion. Only lately has there been resurgence in
the Western world of forms of Jewish activity that are not defined by religion. Israel is
the only place in the world where such forms are not only possible and available, but
also to a certain extent the prevalent form of existence.

A significant weakening of the Jewish elements in Israel's public culture is liable to be
associated with the first threat dealt with above—the demographic threat. Israel will
become less attractive to some of the Jews if its cultural Jewishness weakens. Israel is
interested in attracting Jews who immigrate to Israel in order to live a fuller Jewish life,
not due to existential or economic distress. The more Israel's Jewish character erodes,
the more such people are likely to decide they can live no less full a Jewish life in their
current countries of residence. On the other hand, the pace of life, language, holidays,
and special character of the Sabbath all still constitute a rather prominent feature of
public life in Israel. Therefore the conspicuous erosion of some of these characteristics
should be examined closely by those who would like to formulate policies to preserve the
plurality of Jewish ways of life in it. Such deliberate policies would lessen the risk of
weakening the general Jewish cultural characteristics to such an extent that it would be

difficult to see Israel as a place which facilitates cultural self-determination for the Jews.

c3. Internal Jewish Debate regarding the Legitimacy of the National Enterprise

A third problem endangering Israel's prospects of surviving as the Jewish nation-
state is the intensity of the disagreements among Jews over political issues, which
threaten to overcome the shared foundations and emphasize the differences. Both sides
to the deep debate between Jews over the occupied territories have a tendency to
appreciate the strength of their own convictions and deny those of the other side. In the
past, high levels of controversy between Jews may have led to drastic measures (such
as the "season," or the Altalena affair), but there was always the awareness that Jews
needed to work together to overcome common external enemies. With some

justification, this attitude weakened considerably after the establishment of the state.
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Nonetheless, the struggle between Jews and Arabs over the political arrangements in
the Land of Israel/Palestine still hasn't been settled. The Hamas movement's charter,
which defines Zionism as an enemy, puts things in sharp focus. Yet in the internal
Jewish argument over the future of the national enterprise, this awareness has lessened.
There is a great desire to be "normal" and to see 'others' as people and groups that are
different from us, not as a threatening "enemy." Things have gone so far that some
Jews affiliated with the "peace camp" view those within the Zionist movement who hold
opinions contrary to their own as actual 'enemies'- more so than the Arabs in Israel or
the Palestinians. This is no longer merely a profound political difference between
partners to the state and to the movement, which should be decided according to
agreed rules. Sometimes one gets a sense of hatred and deep-seated anger, even of
rejoicing at the misfortune of those Jews whom we have forced to give up their homes,
homes which we had sent them to build. Some parts of the Jewish public in Israel want
to see Jewish settlements in the territories dismantled so badly that to them it is no
longer a wrenching action towards partners to the Zionist movement, which
nevertheless cannot be avoided due to Israel's profound interest to remain a Jewish
state; it is rather an act of historic justice that should have been done long ago.

Some of this anger and rejoicing at another's misfortune is perhaps understandable:
it is arguably a consequence of the bitter and prolonged ideological debate, and the
frustration of those opposed to settlement in the occupied territories at not having been
able to prevent it when it started. But the intensity of these feelings is liable to be
dangerous, for it might be based upon—and in turn strengthen the inclination toward—a
loss of faith in the essential tenets and beliefs that justified the Zionist enterprise to
begin with. This may lead to a denial of the history of the conflict and of the critical need
for the state not only to "end the occupation,” but also to ensure the conditions that
shall make possible the continued self-determination for the Jews in (part of) the Land of
Israel.

In a certain sense, this internal Jewish argument reduces the chances that Jews in
Israel will be able to continue to be united around an actual Zionist ideal. Tragically,
both sides to the debate are contributing to this result, which may cut off the branch on
which most of the Jewish public in Israel is still sitting. The claim of the Right that

Zionism and Jewishness are only constituted by settlement in the entire Land of Israel
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only prompts the Left to think that it is indeed not possible to support Zionism and
withdrawal at the same time; this despite the fact that one of the reasons for withdrawal
is exactly the desire to preserve one of the most fundamental conditions of Zionist
existence: the Jewish majority. The Left on the other hand appears to have forgotten
the history of the conflict and the justifications for continued Jewish self-determination in
part of the Land of Israel. By starting from the conclusion of partition, it does not stress
the historical and cultural ties of Jews with their homeland, thus contributing to the
feeling that the real argument is to be conducted over Israel within the 1967 borders
because the "territories" 'belong' to the Palestinians. On the other hand, the settlers
think that forsaking the ideal of an undivided Land of Israel is a betrayal of Zionism.
They are so preoccupied with opposing a new partition, that they do not negotiate the
demand that an important element of a package of a political withdrawal from parts of
the Land of Israel should be the agreement of the entire Jewish public to a re-vitalization
of the Zionist and Jewish cultural meaning of the 'smaller' Israel. Thus, their
apprehension that supporters of the various disengagements are in fact indifferent to the
'Jewishness' of the state may turn into a self-fulfilling prophecy.

As stated above, a condition for Israel's continued existence as the nation-state of
the Jewish people is the desire of a large majority of the Jewish population that it should
continue to exist as such. There is such a desire among the large majority of Israel's
Jewish population, but it is not focused and conscious. It is unwittingly being eroded
because of the impoverishment of the Jewish cultural characteristics; because of secular
opposition to religious coercion, resulting in hostility towards all things Jewish; and
because of the positioning of Jews affiliated with the "peace camp" in opposition to
proponents of a Greater Israel, in such a way as to weaken their own justification of the
Jews' right to self-determination in part of their historic homeland. As mentioned, in a
certain sense this threat is a result of Zionism's success and the establishment of the
state, whose existence a considerable portion of the public takes for granted. This could
not have been possible before Israel was established, or when everyone understood that
its existence was still at risk. This situation creates a structural weakness, especially
since our external conflict is against a people who still do not enjoy self-determination
even in part of their historic homeland. What we have here is a case of "it is all mine"

said by all the Palestinians, whereas in Israel the controversy is between "it is all mine"
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by the religious-national minority, "some of it is mine" by the Jewish majority, and "it is

all theirs" by a small minority of Jews and the great majority of Israel's Arab citizens.'?’

2. Challenges to the State's Democracy

Unlike the case of the first element of the meta-purpose—Israel as the state in which
the Jewish people exercise their right to self determination—there are no significant
voices in Israeli society suggesting that Israel should not be a democracy. Regarding this
element of the social and political structure there is overwhelming consensus. This
consensus is less impressive, however, when we proceed to examine what meaning
people attribute to democracy, what they take to be its basic terms, and especially what
its implications are. Profound disagreements also arise when people attempt to reconcile
between democracy and other elements of the state's meta-purpose. In this chapter we
shall deal only with controversies of the first type. Nevertheless, here too we must reject
out of hand the preliminary assertion that Israel is not a democracy at all today, and eo
ipso there is no need to talk about threats to its being democratic.'® I join the majority
of scholars and researchers, in assuming that Israel today can certainly be seen as a
stable democracy, and examine the threats to its continued democracy. Let me explain.
I do not see democracy as an "all or nothing" concept. Rather, I see democracy as an
'ideal type', with states and regimes being more and less democratic. All formal
benchmarks of democracy in Israel are very stable and even rising, and this is the case

with a large number of democracy's substantive benchmarks as well. Yet a conception

197 This analysis raises a fundamental question reggitiie handling of disagreements and conflicts of
interest. One approach advocates debate, comproamderrival at agreement, which is preferable to
situation in which each side gets everything it isar can get. A second approach contemplatesiaenail
resolution in accordance with the limits of pow&t times, the limits of power lead to an outcomatftis also
considerate of others' wishes, .But the resoludrased on the balance of power and not on talk an
compromise. Under this approach, compromises edvisakness or submission. | cannot expand on this
matter here, but it is central and meaningful toxynaf the contexts discussed here. The Gavison-Neda
Covenant, for example, explicitly supports thetfagproach.

1% 5ych claims come mainly from scholars, mostly Araho claim that Israel is an ethnocracy to Arabs an
democracy to Jews. See: Ghanem, Rouhana & YiftatQekstioning Ethnic Democracy — A Response to
Sammy Smooha," itsrael Studieg1998). But there are such claims from other dioas as well. Thus, some
opponents of the disengagement plan argued thagothernment behaved in an undemocratic manner, and
similar claims were made against the conduct oR&bin government in the lead-up to the signinthef
second Oslo accords. Others claim that Israel fadhgoverned by elites. Still others contend thatcourts

in Israel have become too powerful, and that tleakens democracy. Similar claims have been made
elsewhere as well, for instance in the United State
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seeing the index of democracy as possibly fluctuating should be careful to note signs of
internal tensions, weakness or erosion so as to attend to these tendencies at once.

An important preliminary remark is in order. I am dealing here with Israel within the
Green Line/1967 borders (without the territories to which Israeli law has been applied—
East Jerusalem and the Golan Heights— most of whose populations are not Israeli
citizens). Occupation is supposed to be a temporary situation, only until the sides arrive
at an agreement to return to a "normal" situation in which the states operate only in
their own territories. Regardless of how it has come about that the occupation of
territories captured in 1967, in which there is a large Palestinian population, has
extended so long, any state that keeps millions of people under its effective control for
long without basic civil and political rights cannot be a strong democracy, nor can its

political regime be stable.'%
a. Democracy and Conditions for its Robustness

It is the broad consensus that democracy is an ideal that explains the many
theoretical disputes regarding its nature. History provides numerous instances of
processes in which a democratic regime has collapsed and given way to autocratic rule,
as well as of reverse processes of democratization. On this basis very many attempts
have been made to generalize and identify factors and processes that are helpful to the
establishment and stability of democracy; and conditions that may lead to its weakening
or utter collapse. However, these attempts have not resulted in agreed upon findings,
and some of the approaches are even contradictory.!!° Any position on these issues is
therefore bound to be "stipulative" to a large degree.

It is customary to distinguish between two meanings of democracy: formal
democracy, defined by "rules of the game" which structure the basic principle that

government is based on the consent of the governed. In this sense, the features of

19 Trye, there have been prolonged situations ofkinig; e.g. in the United States during the coustegrly
years with regard to slaves and indigenous natases,in apartheid South Africa until the constitaal
changes of the early '1990s. That this was possililee United States is a historic matter. It viblive been
impossible today (and well that is so). And white twhite regime in South Africa did see itself as a
democracy, in effect it was &érrenvolkdemocracy." The fact that Israel is regarded acdeaty is based
solely on the conviction that the occupation, diesipé long duration, is a temporary situation.

10 For instance, in a matter very relevant to Isrdmre is controversy over the question whethergela
number of relatively small political parties portsnstability or weakness in democratic regimes: Bexkin
et al.,Why Democracies Collapg2005).
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democracy include regular elections to a representative parliament at fixed time
intervals, a certain division of powers, an ability to replace the government, and an
independent judiciary. Then there is also substantive democracy, which includes the
protection of fundamental rights and in which there is an emphasis on liberal values. In
actual fact, formal democracy must also include the effective protection of political rights
and many of the civil rights as well. There can be no formal democracy without rights to
elect and be elected, freedom of speech and freedom of association, and equality in the
most basic sense of "one person, one vote." However, such rights as freedom of religion
and freedom from religion, or rights of due process, or a general right not to be
discriminated against, are all attributes of substantive rather than formal democracy.

Accordingly, there is disagreement on the question which kind of definition should be
adopted when examining the state of democracy in a given society. In the Israeli
context, some have argued that although Israel may have from the outset adopted the
principles of formal democracy, its democratic tradition has been weak due to the fact
that it did not adopt principles of substantive democracy as well.!** Others argue that
Israel is not democratic because it does not provide adequate protection of freedom
from religion.

For the sake of clarity of thought, I prefer to adopt the "thinner" conception of
democracy. Of course, I fully endorse the normative and political significance of
defending human rights. Such defense is an equally weighty element of Israel's meta-
purpose. However, there are complex and thorny internal tensions within both the "thin"
ideal of democracy and the ideal of human rights. There is no need to further complicate
the picture by seeing tensions between human rights and democracy as internal tensions
within democracy itself. Furthermore, proponents of substantive democracy tend to
under-value the normative and not just the practical significance of formal democracy,
democracy as rules of the game. Adopting a thin definition of democracy reinforces the
insight that rules of the game are a vital part of a society's—especially a polarized one —
ability to act in a coordinated manner despite differences of opinion. These rules of the
game are supposed to permit reaching a decision even when the controversy concerns

the very scope of suitable protection for human rights. Finally, a rich definition of

111 5ee the writings of Yonatan Shapiro.
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democracy would exclude from the family of democracies not a few regimes, which
exhibit a large measure of formal democracy but lack some of the characteristics
associated with democracy in liberal Western society. Whether this would be a positive
result from either a theoretical or practical perspective is unclear.!'? Indeed, there are
complex relations between formal and substantive democracy. A strong substantive
democracy is likely to be more stable than a formal democracy that fails to protect
human rights, including those not directly related to democracy as such. All the same,
features liable to lead to the collapse of a democratic regime are not related only or
even principally to the measure of protection of human rights in that society. They
should therefore be paid special attention.

A basic condition for the establishment and stable existence of a democracy is that it
be grasped as the best, or least evil, form of regime by a large part of the elites and
centers of power in a state. This kind of situation tends to occur when the general public
and power centers of the opposition have sufficient clout to demand that government be
accountable to them. In such cases, any regime that does not exhibit genuine
responsiveness to the public's preferences is bound to be unstable. It therefore comes
as no surprise that democracy has been found to be associated with societies that enjoy
socioeconomic stability and have a relatively large and independent middle class, with
relatively high levels of education. Democracy is also the regime of choice in societies
that consist of numerous groups, where the possibility of replacing the government gives
each a more powerful sense of equality and true participation. Another condition for the
stability of democracy is that the regime should adequately, or at least reasonably,
address the problems which the country faces. When a country lacks effective
government, and when its challenges are such that this lack of effective government
leads to the collapse of vital systems, the desire grows to see a stronger government,

unrestricted by the constraints and checks of a democratic regime.

12|ndia, the most populous democracy in the worla sominent example of such a state. Despite fewa
difficulties, democracy in India is stable, andéems important to include India in the family efrtbcracies
and learn from the country's experience. Indeadsifuilar reasons, some thinkers who undoubteddy ar
profoundly committed to human rights and sociatifgsalso support a "thin" characterization of deraay.
See for instance: N. Bobbi®he Future of Democragy987).
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Any one of a large variety of constitutional structures can come to form the basis of a
stable democracy.*® The structure appropriate to a given society depends upon that
society's composition and its special problems, and generally also on its institutions'
historic development. The robustness and stability of a democracy are tightly linked to a

few central attributes:

1. Degree to which legislative institutions are representative;

2. Effectiveness and stability of the executive branch, and its ability effectively to
address the problems which the country faces;

3. Degree to which the judiciary is independent;

4. Legitimacy of all governmental institutions in society;

5. Robustness of the social and economic middle class;

6. Support of the elites for the democratic system;

7. In divided societies, democracies are also tested by their ability effectively to

contain divisions and maintain order and governability.

Part of the complexity regarding the robustness and stability of a democracy stems
from the fact that there may be complex mutual relations among these conditions
themselves. Thus for example, for a society that is not homogeneous, a large measure
of representativeness may undermine effective government and cohesion. A weakness in
effective government may in turn result in despair of democracy and a wish for a
"strongman" who supposedly can more effectively address problems. The more divided a
society, the more likely the elites are to exhibit qualified and instrumental support for
governmental institutions and the democratic system. If rifts are related to tensions and
threats to public order, we are likely to see a reduction in the willingness to support
democratic freedoms to those perceived as threats to it. When the country's problems
include economic instability and unrest, it may lead to erosion of the socioeconomic
middle class, which is the strongest bulwark of the regime's stability. Efficient
accommodation of deep divisions depends on adopting effective mechanisms of
negotiation and compromise. A divided society that transfers the power to decide

ideological issues into the hands of the courts risks damaging the courts' legitimacy and

13 For a description of the basic variations, seeahlDOn Democracy
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independence, as well as risking weakening support for democracy itself on the part of
those who feel that the courts consistently acts against their interests.

Against this intricate background, Israel exhibits a surprisingly robust democracy,
albeit one which suffers major weaknesses as well. To begin with, conditions in Israel did
not favor the establishment of democracy. Most of the state's leaders did not come from
countries with an inherent democratic tradition. The country was born out of warfare and
had to deal with complex challenges. Nonetheless, Israel has maintained a functioning
democracy ever since it was established. Most scholars are also of the opinion that the
degree of democracy in Israel has risen and the country today has stronger democratic
attributes than it had fifty years ago. Thus for example, until 1977 there was no change
of government in Israel; there was much less freedom of speech than there is today;
until 1966 most of the Arabs in Israel lived under military government. Not a few Arabs
who had until then lived in the country only as residents, were granted Israeli citizenship
only in 1980.'** In 1965 an independent Arab nationalist party was disqualified from
participating in the elections, whereas today there are several such parties in the
Knesset, and their strength is constantly growing.'*®

Nevertheless, many consider Israeli democracy to be fragile and beset by various

threats. In this chapter I shall deal with a few principal claims:

1.  Problems relating to regime structure: there are those who contend there
is an excessive degree of representativeness in Israel, resulting in diminished
ability to govern. Some contend that this situation is exacerbated by the lack of
a complete constitution entrenching the governmental system and protection of
the human rights of minorities. Difficulties in effective government make it

impossible to address adequately Israel's serious problems. The absence of

14 This change was effective only with regard to Aredsiding in Israel within the Green Line/1967 bensd
As we have seen, Arabs residing in the territaai@sexed to Israel after the 1967 war generally metdeen
granted Israeli citizenship.

15 ¢ct. E.App. 1/65Yardor v. Chairman, Central Election Committee to theKnesset 84 19(3) PD 365; see
also: Gavison, "Twenty Years after tiiardor Ruling — the Right to be Elected and Lessons sfdtly,"” in
Gvurot le-Shimon AgrangHeb.: " Shimon Agranat at Eighty"; 1986), and ®ra"Threat Perceptions and
the Disqualification of Parties and Candidatesh®Knesset — fronfardorto the 2003 Elections," iklishpat
ve-Mimshal8 (1). In the 2006 elections, 10 representativas fArab parties were elected to the Seventeenth
Knesset (I includ€hadashin this list, although it is sometimes describedha Arab-Jewish party and one of
its servingKnessetmembers is Jewish), 2 more than in the previoussket, and this despite the low voter
turnout among the Arabs (corresponding to a lowdut among Jews as well). Another 3 Arabs currently
serving aknessemembers belong to Jewish parties.
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effective responses to problems in turn weakens public support for the
democratic system.

Problems of religion and state: the contention has been made that there
are those, mainly from among the religious parties, whose acceptance of Israeli
democracy is merely conditional; they thus serve to weaken it. This line of
argument points both to the de-legitimization of government resolutions
concerning withdrawal from parts of the Land of Israel, and to the refusal by
ultra-Orthodox sectors to accept the burden of civic participation and civic
education in their schools. The same kind of religious approach is shared by
some strands of the Islamic movement. This is certainly the case with regard to
those who do not participate in elections, but also with regard to those who do.
(Here there is a similarity between the Islamic movement and the Jewish ultra-
Orthodox, except the relative size of the non-participating faction is smaller
among the ultra-Orthodox than in the Islamic movement. This is due to a
complex combinationof religious and nationalist factors in the latter.)
Problems in containing disagreements: It is claimed that Israel is
unsuccessful in handling either the internal Jewish controversies or Jewish-Arab
relations within the country. The claims are varied and come from all parts of
the political spectrum. Some argue there has been a regression in intra-Jewish
relations from a democracy based on compromise, which succeeded in
accommodating the divisions, to a democracy based on imposed decision,
mainly by the courts, which deepens the rifts within the Jewish public.
Concerning Jewish-Arab conflict, there are many different readings of the
situation. Some see a growing measure of coming to terms and
accommodation, while others only see growing radicalization and deepening of
the controversy. Some think that Israeli democracy is successful in containing
the disagreements despite the problems, whereas others think that the way
matters are being conducted only emphasizes the fragility of Israeli democracy,
which threatens to collapse. Some think that Israeli democracy does not
sufficiently defend the rights of minorities; others believe that it is the interests
of the majority that are not suitably protected, thus contributing to the
instability which may threaten democracy itself.
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4. Legitimacy of democratic rule among the elites and the public: At the
level of lip service, there is a great deal of support for democracy in Israel from
all sectors. Often, those who feel that political decisions harm their interests
claim that these decisions are contrary not merely to their own interests, or
even to their own rights, but to democracy itself. But when commitment to
democracy is broken down into more specific questions, the picture becomes
more complicated, suggesting a feeble commitment to democracy among not a

few sectors of the Israeli public.

I shall argue that the picture in Israel is complex on all these issues: there are signs
of strength as well as of fragility. Indeed, this duality might be inherent to democracy as
a regime.!'® It needs to be kept in mind that democracy, certainly at the formal level of
rules of the game, deals mainly with decision-making processes and not with the content
of decisions. Nonetheless, we shall find that commitment to democracy tends to weaken
when the decisions made by the majority do not comply with the political and ideological
interests of many people and sectors. Similarly, people's commitment to democracy is
weakened when the regime is undermining the legislation of arrangements deemed vital
to their welfare or their effective implementation. Systemically, Israeli democracy has
met quite a few difficult challenges (assassination of one prime minister, the sudden
incapacitating illness of another, a painful disengagement project, ongoing terrorism
against the civilian population) in an impressive manner. On the other hand, tensions
between the principles of majority rule and essential conceptions of the necessary

conditions for a stable democracy do exist and are on the rise.

b. Constitutional Structural Aspects

One of the greatest threats to democracy in Israel is the fact that many do not feel it
effectively addresses the country's existential problems, at all levels. Part of this
frustration stems from fundamental problems regarding political conflicts, as well as
standards of living and welfare. But another part of it concerns the way in which the
state generally conducts itself. Some link these problems to the absence of an

entrenched constitution in Israel. I shall return to this issue below, in the chapter

118 gee, for instance, in Eisenstagradoxes of Democracy: Fragility, Continuity and Gange, 1999.
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discussing challenges to the defense of human rights in Israel. Here I shall say only that
the majority of regime structure problems concern not so much the status of the political
arrangements as their specific content. In this sense, an entrenched constitution might
prove to be undesirable, for it would make changes and adjustments even more difficult
than they are today. Indeed, Ben Gurion opposed the adoption of an entrenched
constitution in 1950 primarily because he felt the system of elections to the Knesset did
not permit efficient and stable government; he wished to change it, bringing it closer in
line with the district-majority system prevalent in Britain and the United States.

Attesting to the frustration of part of the public—and the failure to address it
properly—was the short-lived episode of the change in the system of elections to the
prime-ministership. Legislated in 1992, the change went into effect for the 1996
elections. Elected into office under the new system were Netanyahu, Barak, and Sharon
for his first term. Some think this change to a quasi-presidential system may portend
danger to democracy in Israel, since it reflects a public desire to replace democracy with
rule by a "strongman." Of course this isn't necessarily so, for there are presidential
systems which constitute stable democracies. Everything depends on the checks and
balances of the system and its political culture. However, the desire to replace the
system did stem from a widespread feeling that there was an improper balance between
representativeness and effective government in Israel. It was felt that the large number
of parties and the structural division of political power made it especially difficult to
articulate and implement long-term policy.

This episode also showed that constitutional changes that are made hastily and
without regard for the wider context of the totality of constitutional arrangements were
likely to fail: in 2001 the Knesset did indeed ratify a change back to the old
parliamentary electoral system. However, the episode did yield a certain improvement in
government stability in the form of the demand for a constructive vote of no-confidence.
Interestingly enough, none of the prime ministers who reached office through direct
elections completed their terms, and none of their governments enjoyed any great
stability. To the contrary, some contend that these governments had a twofold
disadvantage: they were not sufficiently accountable towards the Knesset, but neither

did they have the ability to govern because of their dependency on it.
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The weak effectiveness of government is related also to its limited ability to
accommodate the basic controversies in Israeli society. Ostensibly, the high degree of
representation in Israel should have yielded an excellent Knesset platform for discussion
and compromise. But although all voices are heard in the Knesset, they are not equally
influential. The Arab parties have never been full partners in government while the ultra-
Orthodox, by serving as the tip of the scales, have accumulated political power far
greater than their electoral strength. This fact has only exacerbated internal tensions
and increased parts of the public's distrust of political authorities and of their ability to
effectively address the public's needs.

This distrust has grown in light of the spread of governmental corruption of various
kinds. Politicians were starting to be grasped not as public servants of different opinions
but as serving narrow party or personal interests at the expense of all possible
conceptions of the public interest.

The governmental paralysis that began with the national unity governments also led
to the transfer of decision-making powers from the political branches to the courts. This
greatly enhanced the strength and importance of the latter, especially the Supreme
Court sitting as the High Court of Justice. Its strength grew even more with the
legislation of the Basic Laws in 1992 and the determination that the courts now had the
power to review Knesset laws that were held to be incompatible with those laws.'!’

This process itself gave rise to a backlash. The Court has ceased to be grasped as a
professional judicial institution enforcing the laws. Large sections of the public have
begun to see it as a political player in every respect. These developments are reflected
also in the changes that have occurred in the last decade in the measure of public
support for the Knesset, government and courts. As mentioned, the general feeling is
that the rules of the game in Israel are not optimal. This on the one hand has inspired
initiatives to change the governmental system, some of which were accompanied by

proposals to complete a constitution for Israel. Among parts of the public, on the other

170n the legal and political controversy surroundimg Basic Laws and their significance, and on the
"constitutional revolution" and its justificatiosge Gavison (1998). This controversy is still retfel in the
debate surrounding the proposal to complete thetitotional process, thus granting the Supreme Gasur
currently composed the power to nullfpessetaws. Objection to this power was one of the nmaasons for
the massive vote against the proposal to compietenactment of the constitution in teessebn 13
February, 2006. The proposal gained only a smglbritg, and its future is unclear.
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hand, it merely generates a troubling loss of trust in the most basic democratic
institutions.

In many Western democracies there is an alarming measure of public apathy towards
democratic processes. This lack of interest is manifested by an absence of public
involvement, low voter turnouts at elections, and hence also the dearth of legitimacy of
representative institutions. In Israel there is still a relatively high level of participation in
elections by all sectors. However, persistent decline in the patterns of participation may
constitute an important measure of the robustness of Israeli democracy.

From all of these aspects, the processes leading up to the 2006 elections and the
election results are significant, indeed troubling. The elections came following the thorny
democratic challenge posed by the disengagement plan. Sharon and the other architects
of the political "Big Bang" wanted to achieve effective government by means of a strong
centrist party which would serve as the primary axis of government. At first it seemed
that such a party indeed had been successfully established, but the elections again
yielded a relatively large number of small and medium-sized parties. The raising of the
election threshold means that the smallest party now has three Knesset members,
instead of two as previously. Nonetheless, this did not prevent many votes from going to
waste to marginal parties that stood no chance of attaining the required threshold. Nor
did it make it any easier to immediately form a stable coalition. Additionally, an
important element of the vote this time was protest in the form of especially low turnout
rates in all sectors, and in the form of "protest" voting. The latter phenomenon was
partly responsible for the large representation awarded to the pensioners' party, which
ran for election on only one issue that had no bearing on the central issues on the
political agenda.

The initiatives to complete the constitutional process in Israel vary in their attitude to
changes in regime structure. Some of those emanating from within the political system
have sought to change the electoral system so as to achieve more effective government.
It is unclear whether the Knesset that was elected will be able to enact any such

changes in the governmental system.!®

18 For a systematic discussion of this topic, see:isay Guidelines to the future constitutional pese
Introduction to the Report of the Constitutionaln@uittee chaired by Miki Eitan, February 2006 (Heb.)
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c. Democracy and Problems of Religion and State

Possible tensions between religion and democracy are not unique to Israel. All the
same, in many countries there are powerful religious groups in the population, yet
democracy remains a pivotal and vigorous feature. This is so in countries that do not
allow religious parties, as well as in countries where such parties are represented in
parliament. The question therefore appears to be not the relation between religion per
se and democracy but the relation between democracy and religious conceptions that
deny the legitimacy of democratic decision-making mechanisms. In this sense the
tension between religion and democracy in Israel is noticeable, although much less
central than one might think.

There have been a few discussions in Israel over claims that parties, movements or
certain governmental practices are indeed inconsistent with democracy. Meir Kahane's
party, Kach, was disqualified from participating in elections, among other things,
because it denied the democratic character of the state; its party platform included a
proposal to strip Israel's Arab citizens of their political rights.''* Aharon Barak J.
addressed the eligibility of other religious parties, leaving open the general question
whether a radical Jewish national-religious party is unfit to participate in elections.
Following the Registrar of Parties, Barak J. approved the party list, determining that its
platform did not actually commit it to theocracy: and that a legitimate interpretation
could be given to the declaration in the platform regarding the party's conception of the
state's Jewish character.'® In the same matter Barak J. approvingly noted the German
doctrine of "defensive democracy."*?! The question remained theoretical, because the
party in question never reached the required election threshold. Indeed, ever since and
to this day no party with a strong religious and antidemocratic element in its platform
has reached the election threshold. (This is also true of parties with a strong element of
hatred towards 'others' which is not based on religion). In effect, religious parties that
do get elected to the Knesset are careful to observe the rules of the democratic game
even when they are critical of its outcomes. This is true regarding both Knesset laws and

the decisions of the courts.

11972 1/88Neiman v. Chairman, Central Election Committee PDI 42(4) 177.
120971 7504/95rasin v. Registrar of Parties PDI 50(2); 45, 72.
1211bid, p. 62.
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In a different context Barak J. declared, albeit in a dissenting opinion, that a
paragraph in the coalition agreement between the Labor Party and Shas, according to
which any change in the status quo approved by the Court would be amended through
legislation, was in effect an "agreement sidestepping democracy." Within democracy
itself, Barak explained, there is a constructive dialogue among the legislature,
government and courts concerning the content of various arrangements. A sweeping
agreement, in advance, that any judicial decision which might change the status quo is
to be annulled by legislation, is not consistent - he ruled - with the principles of
democracy. In Barak's view, this generates an inherent tension between democracy and
the desire to defend religious arrangements from interpretation by the courts. Indeed,
this stance appears to be based on the wider meaning of democracy, which I have
proposed to reject.'?

So-called "threats to democracy" from Jewish religious groups have reached the
courts in other ways as well. For instance, the Supreme Court also dealt with Rabbi
Ovadiah Yosef's bitter critique of the Court itself and its members.?* It has also ruled on
Rabbi Ido Elba's pamphlet arguing that the prohibition "Thou shalt not kill" does not
apply to "Gentiles," who was indicted (and convicted) of incitement to racial violence
against Arabs.'®* Here, too, the argument was concerned with whether these utterances
had passed a certain threshold of freedom of speech. It is unclear why uttering them—
even if it is against the law—should constitute a threat to democracy itself.

But the brunt of the tension between a religious interpretation of the state's
Jewishness and democracy, or in the fact that part of the Jewish public in Israel grants

precedence to Halachic law over the laws of the state, does not primarily manifest itself

12214CJ 5364/94Nelner v. Labor Party Chairman, PDI 49(1); 758, 788-789. It is noteworthy thatide
Barak was in the minority on this matter and a migjof the court found that although the paragrags
improper, it was not actually illegal and therefoa# to be overruled. Judge Cheshin also refetiseto
democratic elements in the coalition agreementfimad that the political dynamic will in any evemiercome
the coalition agreement, wherefore there is nogpfacjudicial overruling of the latter (Ibid, p23-825). In
my opinion, even if such an agreement is indeedlproatic, it does not "sidestep democracy" in ttnary
sense of the word, because democracy allows tiwdage to decide that it rejects the courts'ripitetation of
existing law and move on to change it—subject tostitutional constraints. Thus, agreeing to "prttdte
existing arrangement from creative interpretatigniie courts is in itself not undemocratic.

123 HCJ 3087/9Movement for the Quality of Government in Israel v.Attorney General, PDI 54(1) 414.
(The AG declined to indict R. Yosseff, and the fi@tiers asked the court to require him to indidte Tourt
declined to do so.)

124 9831/95Elba v. State of Israe] (5) 221.



111

in proceedings before the courts. It is more prominent at the public and political levels,
and is also reflected by legal rules themselves.

There are those who think that "religious legislation"—legislation that imposes
conduct required by Halachic law upon the entire public regardless of religion, or
regardless at least of people's own willingness to accept religious injunctions—is itself a
mortal blow to democracy. Others contend that since this legislation is being passed by
the Knesset, which has a significant nonreligious Jewish majority as well as non-Jewish
representation, there is no tension at all between such legislation and democracy. We
shall return to this matter in the chapter dealing with human rights. Even among those
who hold the latter view, there are those who contend that the religious monopoly over
legal personal status and marital affairs not only denies the human rights of those who
do not observe any particular religion, or those who would like to behave in a way
recognized by the state but not permitted by their religion; it turns Israel in large
measure into a theocracy. And a theocracy, by definition, is not a democracy.'* I shall
return to this topic, too, in my discussion of human rights. However, as long as enacting
the laws (or not enacting them) in these matters is being done by the Knesset, which
has a secular Jewish majority, it is difficult to see why this situation should be
inconsistent with democracy. In effect, this case illustrates the practical importance of
choosing between thin and rich conceptions of democracy. In my opinion, it also
illustrates the advantages of the thinner conception of democracy, which is not
challenged by legislation of this kind that is passed within the regular political process. It
is permissible for the legislature to separate religion and state and institute civil
marriage. I believe that giving people in Israel the option of civil marriage is indeed

desirable and is required by a commitment to human rights.*?® However, for the

125 Baruch Kimmerling comes close to making this argnini need be emphasized that even if this is, itue
does not stem from the Jewishne$she state: as it happens, Israel has retamethiillet’ system as a relic
of the Ottoman period that was not eliminated keyBhitish Mandateby request of Arab leaderShere is an
element here of respect for religion that has begrosed upon the secular_in all religicors sensitive matters
of personal status.

126 See the proposals regarding marriage and divortieeiGavison-Medan Covenant. | accept that the
arrangements for civil marriage must be resporgitbe wish not to segregate between parts ofahésh
public due to the fear of the religiously observaitarrying people not considered Jewish by themd, the
resulting need to keep separate pedigree listsh&lsame, there are arrangements that would greueh a
possibility while granting the option of civil mége as well. Such arrangements may include giving
interested people access to registration recordisraking a person already married under religiaus |
ineligible to marry again.
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legislature to have a different preference is not, in itself, a breach of democracy. Having
such a preference may in fact be an expression of democracy, in that it reflects the
usual games of power among political forces.

The real conflict between democracy and (not only Jewish) religious leadership

concerns the source of authority. Usually states and religion manage to sustain a stable

co-existence. The state defends freedom of religion and is reluctant to interfere in intra-
religious matters. True, this may not always "work." Thus, defining "who is a Jew?" in
the context of the Law of Return means that the state has to determine issues of
religion. Incidentally, the fact that the definition invokes Jewish religious law also raises
the claim that Israel is not democratic because - so the claim goes - it defines eligibility
for its citizenship through religious affiliation. The conflict over the source of authority is
usually theoretical only. Most religious establishments usually understand the need to
accept the state's superiority. The state, after all, controls the purse (and the sword).*?’
There are places in the world where fundamentalist religious parties have won a majority
in parliament and attempted to adopt a constitution or laws that reflect the supremacy
of religion and the religious establishment over the state. This is not a threat in Israel, at
least not for now. A more serious problem is manifest in contentions sometimes heard in
Israel that there are topics outside the mandate of the authorized democratic
institutions. Thus there are those who argue that no government has permission to
deliver parts of the Land of Israel to foreign rule. Although this is a position that is heard
in public, I have not found any reasoned and systematic position suggesting that all
state decisions in Israel should be governed by Halachic law, as interpreted by religious
experts. Religious people of all streams in fact exhibit impressive creativity regarding the
need to reconcile the supremacy of religion - which is axiomatic for all believers — with
an acceptance of the rules of the democratic game.

A different question in state-religion relations concerns infractions of the law, by
individuals or groups, due to the argument that the law (or the authorized political
authority) demands or allows behavior that runs contrary to religion. The most dramatic

example of the profound threat of this kind that certain religious conceptions pose to

127 This is why Yeshayahu Leibowitz said that the latkeparation between religion and state in Isgael
detrimental to both sidebtafradat ha-Dat ve-ha-MedingHeb.: "The Separation of Religion and State";
1959).
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democracy is the assassination of Prime Minister Yitzhak Rabin in November 1995. The
assassination was explicitly justified, by its perpetrator as well as by a minority of
religious Jews, on the basis of religious Halachic laws. Despite the widespread
condemnation of the assassination by the Jewish leadership in Israel, both secular and
religious, the question concerning the applicability of these laws to the political
leadership of the State of Israel has not yet been resolved in a persuasive intra-religious
fashion. These tensions surfaced prominently again apropos of the disengagement plan,
prompting a severe crisis within all sectors of religious Zionism. Although this time the
religious leadership's positions clearly condemned violence or assassination, some of the
religious leadership's de-legitimization of the disengagement or of any delivery of parts
of the Land of Israel into foreign hands did give rise to considerable apprehension. In
actual fact nothing came of this apprehension, and in their moment of trial all the
religious leaders exhibited due restraint. However, some of them today believe that the
ease with which the disengagement was executed was - from their standpoint - a
mistake, liable, to encourage similar steps in the West Bank. Such feelings may in turn
exacerbate the profound tensions between state authority and religious authority.*?®

In principle, the conflict between religion and state can always pose a threat to the
state, certainly to the source of democracy's authority. This is because religion always
demands that its believers see it as morally supreme. In many cases, traditional
religions express a profound alienation towards some of the typical forms of expression
of liberal values that stand at the core of liberal democracies. In actual fact, however,
the degree of threat cannot derive merely from the theoretical potential clash between
religion and state. It is important to examine the content of the specific religion and the
customary interpretations within it of relations with the state. From these aspects there
is a big difference between the type and severity of the threat to the state posed by
religious Zionism as opposed to the ultra-Orthodox. Actually, it is impossible even to
generalize in regard to these two groups, for there are significant differences within

them on precisely this point.

128 The situation worsened after the violent evacuadioa destruction of homes in the West Bank outpbst
Amona in late 2005. Things have gone so far thettiwthe religious public cries are heard de-legiting the
government and army and calling for a "secessimrhfthe state, although this public's leaders lspaken
up impressively against these calls and in favaoakepting democratic decisions. A prominent exarngpthe
long letter by Rabbi Sadan to graduates of th@i€lparatory academy.
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With the ultra-Orthodox, the tension between their conception of religion and
democracy generally arises from their wish to segregate themselves. The ultra-Orthodox
do not want to be part of a system that provides civic education, and any regard they
have for the state and the principles of its governmental system is largely
instrumentalist. They do not have strong preferences regarding foreign and security
policy. They express decided opposition to any erosion of the Jewish character of the
public sphere: some of them in fact left the government because a large electric
company installation was transported on the Sabbath. But their true red lines are drawn
around the autonomy of their community lives and their educational systems. In the
ultra-Orthodox conception, the state itself has no religious meaning. The main tension
between them and the state arises when the state seeks to impose rules of behavior on
them, which they think are forbidden or threaten their ability to preserve their
communities and way of life. When the standard way of life is Torah study as a principal
or sole occupation of all, there will of course be great tension between such communities
and a state which enforces obligatory military service and expects its citizens to work for
a living. Concern for democracy stems also from the fact that within ultra-Orthodox
educational autonomy, the focus is on sacred studies and there is little place for secular
studies, including civics. This educational system also suffers from an immanent
difficulty in educating toward values of human equality.

The picture is more complicated regarding religious Zionists, for whom the state itself
has religious meaning. Ostensibly, this should have strengthened their inclination to
preserve it and understand the need to observe the rules of the democratic game. This
indeed did happen to some of the leaders of religious Zionism. Others grasp the
supremacy of religion as restricting the state's power to conduct itself contrary to the
requirements of religion. Here there is potential for a head-on collision. In the past the
leaders of religious Zionism were wise enough to insist that religious leaders will not also
be political representatives of the community in the Knesset. This distinction has
recently become blurred, and the tensions between religion and authorized decisions of
the state have become open and more problematic. It appears that some sections of
religious Zionism may adopt a model more like that of the ultra-Orthodox, one of
community segregation. There are early indications that this is already an ongoing

trend, e.g. a drop in the willingness of religious Zionist youth to serve in the IDF and
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assume positions of command. Other sections of religious Zionism are likely to continue
to fight on behalf of the importance of their worldview within the state. This struggle
may give rise to harsh internal conflicts, but it contains also the promise that the difficult
attempt to accommodate the divisions will continue.

Against the background of the rise in the Islamic movement's strength in Knesset
elections and the assumption of power in the Palestinian Authority by Hamas, as well as
the strengthening of Islamic elements in the Muslim world generally and in our region in
particular, it is important to emphasize that tensions between religion and state are not
unique to Judaism. Moreover, it seems that radical Islam poses a far greater potential
threat to political authorities than religious Judaism, for it also employs violence and
terror against Arab governments in Muslim countries.'? In Israel this does not appear to
be an immediate concern. All the same, in the absence of any factual basis for the
contention that Israel is endangering the E/-Agsa Mosque, the repeated inflammatory
declarations that "E/l-Agsa is in danger" express a considerable potential for

confrontation.*°

d. Accommodating Divisions

We have dealt to some extent with the accommodation of divisions in the discussion
above. Democracy facilitates the duality of shared civic commitment to democracy, its
rules of the game and the rule of law, together with the freedom to fight within this
framework for particular interests of individuals and groups. Thus it is considered a
regime especially suited to heterogeneous societies.

For the Jewish public, democracy did indeed function in this fashion until recent
years. Examples are the status quo arrangement concerning religious matters, and
political arrangements concerning settlement in the occupied territories. In this type of

consociational democracy, the majority willingly relinquishes its ability to force decisions

129|n Judaism, too, a prime minister has been ass#esiiin the name of religion, as Anwar Saadat iypEg
was assassinated in the name of religion. Butshtaet happened that religious forces shouldevitty rebel
against an elected government or conduct violéntlireatening systematic actions against its semiatives,
as has happened and is happening in several Maselimiries.

% |ndeed, those passages in Hemascovenant that justify harming Jews (regardlesstudther they are
fighters or enemies) on the basis of k@an are an especially problematic part of the documEms
response by leaders of the Arab-Muslim minoritysirael after the attempted attack by eccentri¢hén
Church of the Annunciation (2006) shows the valstihherent in trading nationalist tensions foligus
rhetoric.
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on some issues by giving the minority an effective right of veto in matters that are
critical from its standpoint. The minority in exchange refrains from de-legitimizing the
majority's policies in other matters. This is how the political arrangement worked
between the secular or traditionalist majority and the religious minority—both the ultra-
Orthodox and the religious Zionists. The majority accepted the religious monopoly over
matters of personal status and agreed to a significant measure of autonomy for the
religious educational systems. It agreed to Jewish (though not religious) elements in the
public sphere. On their part, the religious largely left matters of state and foreign policy
to the secular parties. After 1967 erosion commenced in matters of religion and state,
but a new equilibrium was established on the issue of the territories. Religious
settlement initiatives were at least tacitly supported by many in Israel's governments.
The activists of Gush Emunim ("Bloc of the Faithful") thus accomplished missions on
behalf of the government, in places of military importance, which the government might
not have been able to accomplish without them. In return a blind eye was turned as
settlements were built, and assistance and protection provided later, to Jewish
settlements in areas where there was no such importance, and where Jewish settlement
was very controversial,'*!

In recent years this mutual readiness to facilitate arrangements has been eroded on
both ends, both in the field of relations between religion and state and in the approach
towards the occupied territories. Both sides have developed a feeling of mistrust of the
other, seeing it as relying on force rather than on discussion and persuasion. Both sides
are also frustrated at their inability to promote policies for which, so they contend, there
is @ majority. The secular liberal left protested against the protracted reluctance to take
steps such as instituting civil marriage and scaling back the settlement enterprise or at
least bringing it to a halt in places where it enjoys no broad consensus. Rightist groups
have protested against the weakness in defending the state's Jewish features and the
Zionist vision, especially when it came to the uprooting of the Gaza settlements.

In the relations between Jews and Arabs, there was never a consociational model. At

the start, improvements in the welfare of the Arabs in Israel came about as a result of

131 For a critical discussion of the settlement movenoeside the 1967 borders, see Eldar and ZarG@i4R
For a discussion of the judicial dynamic of theleatent enterprise, see in Hofnung, "Democracy, Lavd
National Security in Israel" (Aldershot: Dartmoufl§96).
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changes in the perceptions and policies within the Jewish powers themselves regarding
the state's interests and commitments (together with international pressure). Since the
1980s, this situation has slowly been changing. The political blocs have become
dependent on 'their' extremes, and the leftist bloc is unable to form a narrow
government coalition without the support of the Arab parties. This, however, has only
weakened the Left's ability to conduct any determined policy regarding the occupied
territories and the conflict, for two reasons: first, the notion that decisions must rest
upon a "Jewish majority" has gained currency within the public. Secondly, the Left would
find it hard to adopt and execute policies that are harmful to important interests of the
Arab public, even if they are deemed necessary for the public good, for fear of losing the
elections (this was especially noticeable in the period of direct elections to the prime-
minister, when the candidate of the Left was directly dependent on the Arab vote.)

Indeed, consociational models require the balance of political forces to be reflected at
the constitutional level, so that important minority interests are recognized, while on the
other hand the need to adopt and conduct policy that requires broad consensus is
accepted. Again, it does not appear that this thorny problem can be resolved by means
of constitutional design alone, although intense attention to constitutional design may
inspire important ideas at the level of ordinary legislative arrangements. Indeed, it is not
desirable to grant minorities a sweeping right of veto over the adoption of policies
required for the welfare of society in general. This may be ineffective and arouse
resentment against the benefiting minorities themselves. The possibility of resolving
issues by majority decision is vital. The restrictions needed to defend individuals and
minorities should be introduced into the democratic decision-making mechanisms in a
variety of possible ways.!*?

In this section I examine mainly the regime structure and procedural elements of
democracy. I shall deal with the defense of minority rights in the next section. It should
be emphasized, however, that - unlike the rights of individuals - aspects of relations

between groups may have implications for regime structure and not only implications

132 The usual method these days is by means of a autiwtithat includes a bill of rights and judiciaview.
This isn't the only way, however. Madison thoughtas possible to defend the rights of individusisl
groups by means of checks and balances among tiverities, without any bill of rights. Dicey reconemded
the recognition of judicial and political constri@mnd the harnessing of public opinion as efficieays of
protecting minorities. Other systems include adtiltights but restrict the authority of any bodytside the
legislature to nullify its laws.
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for the content of arrangements and constraints upon them. In other words, there are
many aspects of relations between groups that cannot be adequately dealt with only by

means of the discourse of rights or judicial actions.

e. Legitimacy of Democracy and its Institutions among the Elites and the Public

A more trenchant threat to democracy itself arises from utterances that go so far as
to de-legitimize the state and its institutions, and to incite to rebellion against authorized
decisions of the state grasped as unacceptable by the protesters. In the context of
military service, the threat emanates from calls to refuse to serve in the army. Refusal
to serve may be directed towards engaging in specific activities such as bombing a city,
targeted killings or disengagement; or towards any service in occupied territory; or
even towards any military service whatsoever, since the army is perceived as
representing either the occupation or eviction and deportation. There have also been
more acute manifestations of opposition to the institutions of authority—governments or
courts—which are perceived by the protesters as being unjustly injurious to them.*?

Here the age-old argument arises regarding the limits of obedience to the law and
the tension between law and morality. There are those who are willing to accept any
authorized decision as legal and binding, and therefore conclude that any call to refuse
to serve or rebel against such an authorized decision is a threat to democracy. Others
think that democracy itself includes restrictions on what decisions the state can make. In
cases where these restrictions are not met, an individual may —and sometimes must—

disobey the law.'** Even if it is clearly agreed that refusal to serve or a call for such are

13 Whereas the security forces usually enjoy a vegi feével of support in public opinion polls, thiash
significantly changed due to their part in carryimg the disengagement plan. Evident in this chasgebig
difference in the attitude toward IDF forces asaggyl to police or Border Police troops. This became
manifest during the demolition of illegal constioctat Amona. It is important to note that on bsithes there
is a tendency to accuse the law enforcement ageoti@ouble standards, though these contentions are
stronger from the religious Right. Such accusatmirdouble standards give rise to harsh feelings of
discrimination and deprivation, and are therefdghly volatile. Law enforcement agencies need teotke
special attention to this issue and ensure thét@s not only done but is also seen. On therdthed, these
kinds of situations sometimes create an inapprtgsagmmetry.

134 See for example par. 34 13(2) Postscript to Peaal, 15737-1977; par. 125 of Military Jurisdictionvi,a
5715-1955.
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illegal, the question remains whether it is appropriate to invoke legal tools against those
who act in this manner.**

In Israel conscientious objection is not a widespread phenomenon. It is interesting to
observe the depth of the political polarization on the issue of conscientious objection and
democracy. A minority within the Left tends to justify conscientious objection from leftist
motivations and to condemn the same from rightist motivations as contrary to
democracy. A minority within the Right tends to do the same, but of course vice-versa.
Most political leaders condemn all forms of conscientious objection. Only a few analyze
the phenomenon in an 'objective’ manner, applying the same standards toward
conscientious objection from both ends of the political spectrum. Indeed, some argue
that the approach towards conscientious objection should look into the actual moral
arguments and the morality of the practices involved. To them, this is not a
symmetrical matter to be viewed in abstraction from its content, taking into account
only the sincere feelings of those who resist obedience or service. Rather, it is a matter
of "realistic" moral analysis. One side holds that one can and must oppose occupation
because it is bad, whereas refusing to serve because of the disengagement is forbidden
because disengagement is the right policy. To the contrary, the other side views the
eviction of people from their homes as an atrocity demanding disobedience, and grasps
the refusal to defend Israeli civilians in the occupied territories or fight terrorism as a
betrayal of the state's existential right to defend itself. Israeli democracy is supposed to
accommodate both groups and all the voices heard within them.

We have surveyed above other ways in which de-legitimization of authorized
democratic institutions has been manifested. It has happened to governments and
Knesset when they have ratified policies which appeared unacceptable to those who
opposed them. It has happened to the courts when they have been perceived to exceed
their authority. Here it is necessary to distinguish between criticism, trenchant as it
may be, of governmental institutions—which does not threaten democracy but is in fact
part of its lifeblood—and their de-legitimization. In certain cases it may be a very fine

distinction, but it is critical to the point we are making here. The threat to democracy

135 See: Chaim Gans, "Right & Left: Ideological Disoledte in Israel”, 36srael L. ReW2002); see also in
Enoch on the verdict of the military tribunal iretbase of the five draft resisters, " FollowMditary
Prosecutor v. Matar et al"., inMishpat ve-Mimsha8(2) 2005, 701.(heb.)
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lies in the de-legitimization of governmental authorities, which in turn may lead to such
phenomena as political assassination, revolt, or the overthrow of the government. While
mere criticism, too, is often silenced in the name of democracy, such silencing erodes
democracy and weakens it. In Israel we see both a measure of slippage towards de-
legitimization and a measure of silencing criticism through alleging that it constitutes
illegal incitement. Law enforcement authorities have in general taken an extremely
cautious approach towards using legal tools against those voicing criticism of
governmental authorities. For this they have endured criticism from those who think that
greater use should have been made of the legal apparatus, especially after Rabin's
assassination. Others on the other hand have argued that there is a tendency to make
too great a use of investigations or indictments against speech or against acts of
protest, such as the obstruction of roads or unlicensed demonstrations. Such claims are
usually also accompanied by allegations of discrimination, each side convinced that
excessive lenience is being granted to the other side while it is stringently held to
account. This is true both of the various sections of the Jewish public, and between Jews
and Arabs.

It seems that the Supreme Court and the law enforcement system have been
especially quick to portray any criticism of institutional practices or developments trends
of adjudication as "attacks" or "de-legitimization." Fortunately, there is no inclination in
Israel to use force against judges or blatantly defy judicial decisions. In view of this, it is
unclear why there should be such great and sweeping suspicion toward any criticism of
the Court and its conduct. After all, the courts are a non-representative institution that
makes extensive use of its power—without any explicit constitutional authorization—to
abrogate decisions by the government and even those by the legislature itself. In all
countries there is an open debate regarding the anti-majoritarian difficulty such activity
raises. There are numerous and rather convincing answers to this difficulty. Supporters
of judicial review of Knesset laws should encourage public debate of this issue and deal
on the merits with the counter-arguments.

Among the Arabs in Israel, the general inclination is to support democracy while
pointing to the contradiction between democracy and an ethnic nation-state as justifying
dropping the Jewish element from the state's characterization. The Arabs usually point

to problems in the sphere of civic equality as proof that democracy in Israel is poor or
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even nonexistent-the implication being that they are the victims of Israeli democracy's
weakness. All the same, there are those who point at trends that express weaknesses in
the commitment to democracy of the Arab minority themselves, alongside a weakening
in the Jewish majority's commitment to protect their status and their rights.

Indeed, a series of studies has revealed that the intensification of the armed conflict
between Israel and the Palestinians has reinforced the willingness of some of the Israeli
public to deny all or some of the Arabs their civil and political human rights. In debates
over a referendum as a means for deciding on withdrawal or on the state's borders,
many contend that it is not possible to grant the Arabs an equal vote because of the
inherent conflict of interest they have in such matters. There is a significant rise in the
willingness of some of the Israeli public to encourage the emigration of Arabs from Israel
and in support for the idea of moving the border between Israel and the future
Palestinian state in such a way that some of Israel's Arab citizens would become
Palestinian citizens. Indeed, many cite these trends as indicative of a rise in the Jewish
public's racism and the erosion of its commitment to democracy and civic equality.'*

On the other hand, leaders of the Arab minority deem any legislation that is contrary
to their interests, any decision to restrict their freedom to act in a manner that the
Jewish majority judges to be irreconcilable with their citizenship, as a sign of racism.
Many voices in the leadership of the Arab public are resolutely opposed to any
participation by Arabs in military service or even national or civic service in their own
communities. Furthermore, some of the Arab public's leaders in the Knesset not only
take a critical stance toward Israel's actions in the country's conflict with the
Palestinians, but also encourage the "resistance" to the Occupation and label IDF
commanders "Nazis" or "war criminals."** When a decision is made to demolish houses
built without a permit, the opposition to it is political and the demolition is depicted as a
manifestation of discrimination against Arabs as a group. In other words, Arab leaders

are unwilling to accept majority decisions that are made in Israel, even when made by

1% See for example the essay by Arieli et lajystice and Folly 2006).

137 Such utterances are very similar to those direatginst Yitzhak Rabin at the time, which many thaug
were seditious and should have been combated by riegans. | do not think prosecution is the prapey to
handle such utterances. On the other hand, itakeanwhether they should be allowed to pass asnege.
The "right to oppose the Occupation” is the welbwm code name for terrorism against civilians. Tidighe
explanation given when Palestinian leaders refos®hdemn attacks on civilians, which are recoghiae
war crimes even by human rights organizationsahanot 'suspected' of great sympathy for Israel.
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elected governments. They have assumed a confrontational stance towards the state's
institutions. It is unclear whether they consider their citizenship to place upon them any
obligation towards the state beyond the duty to obey its laws. Towards the Court, too,
their position is ambiguous. Arab leaders praise the Court when judicial decisions lean
their way; when the Court takes a position they don't like, however, they point to its
"Zionist" character. An interesting reminder in this context is that in his decision in the
Yardor case, Judge Zussman based his agreement to the disqualification of the E/l-Ard
party on an analogy to the lessons from the collapse of democracy in the Weimar
Republic.'®® Indeed, there are those who argue that the Arab position, which denies the
legitimacy of the state's Jewish culture and the Law of Return-deeming these
arrangements a manifestation of racism, despite the large majority that supports them-
is itself a threat to the democracy of the state. It contests the legitimacy of the state's
fundamental positions and the justification for Israel's fight against suicide bombings. It
thus poses a potential threat to democracy no less than conscientious objection from
leftwing motivations.

This complexity was interestingly reflected by the response in the Arab street to the
recommendations of the Or Committee after the events of October 2000. The initial
response was one of anger at the Committee's decision to note the contribution by
leaders of the Arab public to provoking the outburst and fanning the flames while they
raged. There was also anger at the Committee for not having accepted the position of
the leaders of the Arab struggle, which viewed the casualties as having been murdered
in cold blood. Meanwhile there has been a change of tone, and the call now is to put into
practice the more essential and general part of the Committee's report, recommending a
systematic action to promote civic equality. However, the Arab leadership is still
reluctant to address candidly the tension between on the one hand, their (justified)
expectation of government action to increase civic equality and, on the other hand, their
unwillingness to recognize the implications of the fact that there is an unresolved conflict
between their state and their people; a conflict which exacts its price in blood from
Israel and affects the personal security of Israel's inhabitants, but in which they

nevertheless unconditionally support the Palestinian side.

138 vyardor casesuprafootnote 115, p. 389.
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f. Summary

The disengagement can serve as a test case for contentions regarding democracy
and its implications in the reality of Israel. Supporters of the disengagement plan saw its
successful implementation as being required by democracy, whereas opponents of the
plan viewed the prime minister's entire conduct as being contrary to democracy and
illustrated how Israel acted in this matter in a non-democratic way. It seems to me that
there is a solid foundation to both sides' contentions. After the government had made its
decisions, which were confirmed by Knesset laws and declared legal by the Supreme
Court,'* it was indeed wrong to attempt to undermine the disengagement by force, and
the army and police were justified in taking action to carry out the disengagement
swiftly and efficiently.'*° All the same, it is hard to say that the way in which then Prime
minister Sharon acted did not suffer from a severe problem of "democracy deficit": he
pulled all the stops to push through a plan even more far-reaching than that of the
opponent he had defeated in the elections, Amram Mitzna of the Labor Party, without
confirming that he had a mandate from the people to do so. It is no wonder that those
who had voted for him but were opposed to any such unilateral disengagement, and had

reasons to think he too opposed them, felt betrayed.*!

At the formal level, Israel appears to be standing the test of democracy well. As
mentioned, there is a greater measure of democracy in Israel today than there was

immediately after the state's establishment. A large majority of the adults living in the

139HCJ 1661/085aza Coast Regional Council et al. v. Knesset ofrél et al. , PD 59(2) 481.

10 Throughout the process there were public debatessmme of the steps taken by the authorities, aach
restriction of the right to demonstrate and thdgrged detention of youngsters who participated in
demonstrations against the disengagement. Thesersvatere brought before and decided by the courts
(regarding the right to demonstrate, for exampl€Ji132/05The Committee for Eretz Israel v. Tel Aviv
District Commander [unpublished]; HCJ 2979/08esha Council v. Minister of Internal Security
[unpublished]; regarding arrests: HCJ 9448/@%instein v. State of Israelforthcoming]; HCJ 5934/05
Malka v. State of Israel[unpublished]). The judicial resolution did nottn end to the public debate,
however. Indeed it intensified both the debate@ard of the public's feeling of alienation, andl&gecriticism
of the courts and of the law enforcement agenéitshis demonstrates that there can be a situatiomhich,
as far as the rules of the game are concernedgtatins have received judicial sanction, whichis final
sanction from the standpoint of the legal systerd-aat the public debate continues. An accumulatictoo
many cases in which the public feels that it i;gainfairly silenced by the law enforcement systeight
give rise to instability, posing an internal thremtdemocracy.

141 An echo of this "democracy deficit" was heard istihe Edmond Levi's decision in the matter of Gaza
Coast Regional Councilmentioned above.
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country are citizens of the state. All citizens have equal rights to participate in elections
and to run for election. Although the state does restrict the right to be elected, and there
is controversy over the justification for some of these restrictions, the only parties that
have in fact been disqualified are Jewish parties whose platforms and activities
threatened the civil and political rights of non-Jews. Regular elections are held in Israel
(sometimes at too short intervals) and the country has an impressive degree of freedom
of speech and organization. Furthermore, power changes hands regularly enough due to
voters' choices, the changes being accomplished in orderly fashion without threats or
challenges. Though Israel has a strong army, it has never been in danger of a military
coup, and there is widespread acceptance of the principle of the military's subservience
to decisions by the political echelon. Israel has a judicial system of professional courts
that enjoy a high level of independence and effectively (some say too effectively)
perform their role as critics of government. Israeli democracy has also survived some
difficult and turbulent periods, including the assassination of a prime minister and a
prolonged struggle against terrorism targeting civilians.

Still, democracy in Israel certainly has areas of vulnerability. Israel can be proud of
its accomplishments in the democratic sphere but cannot rest on its laurels. Democracy
is supposed to be one of the central elements in the common, shared framework of
Israeli society. When there is a prominent inclination towards double standards, each
side contending that the steps taken against it are undemocratic (or contravene human
rights), but fails to protest when similar steps are taken against its political
adversaries—the neutrality of the common framework becomes secondary to the
political controversies whose very intensity it is supposed to accommodate. This can
happen also to such ideals as the rule of law, which are weakened when they are applied
unfairly, or in @ manner perceived to be unfair, to various individuals and groups.
Similarly, there is the danger that institutions that are supposed to be part of the
common, shared framework may become political adversaries. A consistent and
determined struggle by all political players against these kinds of double standards may

be vital to defending the robustness of Israel's democracy.
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3. Challenges to Human Rights in Israel

As mentioned, some view the protection of human rights as part of the commitment to
democracy. I have chosen to distinguish between these two elements not only in order
to highlight the 'thin' meaning of democracy along the lines of 'rules of the game', but
also to emphasize that the obligation to defend human rights is binding not only upon
democratic countries. Human rights are supposed to be binding upon every person and
every human society, for these are the constraints on the actions of states and other
individuals, which stem from the very humanity of people. Human rights derive from a
basic humanism—acceptance of the fundamental value of human dignity. An essential
commitment to human rights is not dependent on the type of political regime a country
may have. Similarly, the institutions of the international community do not make the
duty to apply human rights norms dependent on the kind of regime a state has.

Widespread recognition of the importance of the concept of human rights, and the
formulation of these rights in binding international documents in particular, is a
phenomenon that emerged in the second half of the 20th century, after World War II.
The origin of the concept itself can be traced to a much earlier time, and it appears
prominently in the political doctrines of Locke and Thomas Paine, and in the
constitutional documents of the United States.'*?

As mentioned, human rights are intended to restrict the freedom of states and
individuals to harm the vital interests of other individuals and groups. When recognized
by international law, these rights are binding on states, even if the latter do not
undertake such commitments within their own legal systems. All the same,
constitutional or legal rights that are recognized by the legal system carry more weight,
of course, than such rights recognized only by international law, whose effective powers
of enforcement are extremely limited.

Human rights also have an institutional aspect: the legislature usually reflects the will
of the majority. Indeed, in many countries—including Israel—many human rights are

anchored in a constitution and laws created by the legislature. Nonetheless, primacy in

12 For a discussion of the history and status of hurighis, see in ArieliTorat "Zchuyot ha-Adam": Motsa'a
u-Mekoma be-Itsuva shel ha-Chevra ha-Mode(iiib.: "The Doctrine of 'Human Rights': its origind place
in the shaping of modern society"; 1999).
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defending these rights must go to an institution that is not itself constructed in a
majoritarian fashion—the courts. Defending the rights of individuals is an important part
of the courts' unique task. This is true for those rights granted by the laws of the state,
and, even more so, for human rights themselves.

Defending human rights from the legislature is only possible in a regime that has an
entrenched constitution and (judicial) review. Most of the job, however, is performed
through the strict supervision of other organs, especially those that belong to the
executive branch, in order to ensure that they do not misuse or abuse their power.

We have dealt with some human rights issues in the chapter on the challenges to
democracy, for some human rights are an inseparable part of any functioning
democracy, such as the rights to vote and to be elected and the freedoms of speech,
association, protest and assembly. Here we shall deal with rights in a more general way,
expanding only on some rights that do not pertain to the functioning of democracy in its

narrow meaning.

a. Constitutional Structure

Some think that human rights in Israel are poorly defended because the country
does not yet have a complete and entrenched bill of rights (as part of a complete
constitution), which takes precedence over ordinary legislation. Indeed, most
democracies have such a constitution, including a bill of rights. The latter generally
grants a nonpolitical body the power to review parliamentary legislation and annul any
law that the reviewing authority (usually a regular or a constitutional court) deems
unconstitutional.

The relation between the existence of such an entrenched constitution with judicial
review and the actual state of the defense of human rights is a complicated issue.
Holland and Switzerland, for example, enjoy adequate protection of human rights
without any such constitutional arrangements. England too has only recently joined the

143

ranks of countries with a bill of rights,” and the courts there have no authority to annul

a law they deem incompatible with it. They can only declare it to be incompatible, while

143 Human Rights Act 1998.
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any conclusion to be drawn from this fact remains solely in the province of the
legislature.

Throughout most of its existence, until 1992, Israel operated almost without benefit
of the authority of judicial review of Knesset laws. In 1992 two Basic Laws dealing with
human rights were enacted,'** and shortly thereafter the courts ruled that these laws did
indeed grant the courts the authority to annul Knesset laws that did not accord with
them.'*> Meanwhile not a few laws have been subjected to such constitutional scrutiny,
and in six cases at least it has been determined that the law in question did not meet
the requirements of the Basic Laws.!*

Undoubtedly the completion of a constitution and the inclusion of a comprehensive
bill of rights within it could be a step of immense political, social, educational and judicial
significance in extending Israeli society's commitment to the defense of human rights.
Efforts to complete the task have recently been made by the Knesset and government
and by several extra-parliamentary bodies as well."*” Nonetheless, I shall concentrate

on examining the threats to human rights stemming from the content of laws. Until

now, the laws and sections that have been annulled by the courts did not generate any
unusual political sensitivity. This may be due to the disqualified paragraphs being
subsidiary or because the alleged violation of rights was merely potential. This is unlikely
to remain the case.* Indeed, there was a great political sensitivity to the court's decision
to overturn several paragraphs of the Compensation Law for the Gaza disengagement
plan, but the political thrust of this action—which indeed drew a certain amount of
criticism—was muted due to the fact that the court upheld the constitutionality of the

plan itself by a large majority. The debate has been pushed center-stage due to two of

144 Basic Law: Human Dignity and Liberty, and Basic Ldweedom of Occupation.

195 See 6821/9%/nited Mizrahi Bank Ltd. v. Migdal Communal Village PDI 49(4) 221.

190 HCJ 1715/9Bureau of Investment Managers in Israel v. Financéinister, PDI 51(4) 367; HCJ
6055/95Tsemack v. Defense MinsterPDI 53(5) 241; HCJ 1030/99ron v. Knesset Chairman PDI 56(3)
640.

“"The Knesset's constitutional, legal and judiciahatittee is working on the preparation of a "broadly
consensual constitution," for which see
http://www.knesset.gov.il/huka/FollowUpLaw_1.asp®ation_type id_t=1; Constitution by Consent —
proposal of the Israeli Institute for Democracyljiheaded by Just. (ret.) Meir Shamgar; Public Gittee
for Legislation of Basic Laws headed by Prof. Yad®/eman. A proposed constitution by the Instifate
Zionist Strategy (1ZS).

* After the original publication, the court did anlra law of great political sensitivity — one linnigy the rights
of Palestinians to sue for non-war related injubigshe IDF during the uprising. The matter is n@wne
2007) the subject of political and constitutiorialiggle.
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the court's recent decisions: one in which an extended panel temporarily affirmed the
constitutionality of the Tal Law, which allows yeshiva students not to serve in the army
and to enter the employment market after a "year of decision". The other was a
dramatic 6:5 decision to uphold the constitutionality of the temporary order restricting
the eligibility of Palestinian residents of the Territories to acquire legal status in Israel
even in the context of family reunification. The latter decision drew a harsh criticism of
the court and its support for "racist" legislation on the one hand, and inspired initiatives
to explicitly remove immigration laws from the sphere of judicial review on the other. It
is likely that if the court had overturned the laws in all or in one of these cases—there

would have been a much greater political backlash.'*®

b. The Occupied Territories'*®

Here too, the primary challenges to the robustness of Israeli society spring
specifically from Israel's continued occupation of territories: Legally, they do not form a
part of the state, and their population does not enjoy the level of human rights
recognized in Israel itself. The state of human rights in the occupied territories is
problematic even during peacetime, since the Palestinian population in general does not
enjoy basic political rights or have any significant measure of self-rule. The situation
worsens at times when the conflict deteriorates into armed confrontation, as has been

the case since September 2000.°

1481t should be noted that the cases differ in maspeets, including the sources of hostile reac@iticism
of the Court's decision (by a large majority) tdajal theTal Law came from broad constituencies among the
public, regardless of leftwing/rightwing affiliatig or of positions on the secular - religious divi®nly the
ultra-Orthodox sector, which benefits from the lavas vehemently opposed to its overturning. Thesg m
have been opposition also from governmental cirdlesause it would have made it difficult to form a
coalition with the religious parties and threaterpen a new front in internal Jewish conflictsn€oversy
surrounding the Citizenship Law was much more is¢eand was reflected also by the narrow Court ritiajor
which upheld it.

1991n the matters we are discussing there is a gesltaf sensitivity to terminology. Some might shgttthe
fact | call the territories that Israel capturedhie 1967 war "occupied" points to a political bifas they are
"disputed" territories if not in fact "liberatedl’oday, however, even the Israeli government itse#faks of
occupation, not to mention the Supreme Court otrtternational Court of Justice in The Hague. This
assertion is a rather straightforward applicatibbasic doctrines of international law. Refrainiingm
admitting that Israel carries the status of "ocetlpin the territories merely ensnarls the debfateit opens
the door to the widespread misconception that thepgation of the occupation is illegal under migional
law, which is not the case.

130 One outcome of the Oslo Accords was the establishofehe Palestinian Authority, which took upon
itself a certain amount of responsibility for thelfare of the Palestinian population. Another wasélections
that were held in the Palestinian territories. tA# same, both under the law and as a matter pfléaael still
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There is not quite a debate among jurists and scholars regarding which laws are
applicable to Israel's actions in the occupied territories and which standards should be
applied to them. The scope of Israel's obligations changes according to whether the
country's actions are deemed to constitute law enforcement, exerting the authority of an
occupying military government, or acts of war. Each such system of laws places a
different set of obligations on Israel, which stem from the rights granted to the
Palestinian population.™!

I shall not go into these issues at any length here. Suffice it to note that from the
very beginning, since 1967, Israel has allowed Palestinians recourse to its courts for the
purpose of lodging complaints against armed forces' actions in the occupied territories>?
(though recently there has been a tendency to restrict the power of damages claims by
residents of the occupied territories>®). The High Court of Justice has been dealing with
the matter of human rights in the occupied territories for years.*** In addition to legal
debates in Israel itself, international legal bodies and non-government organizations
have conducted debates and staked positions. Just recently the International Court of
Justice in The Hague referred to the human rights issue in the occupied territories in its

consultative opinion on the barrier wall that Israel is building.*>

wields a great deal of control over what happerthénerritories. Since the disengagement fronGaea
Strip Israel has had only a limited amount of cohtinere. If the Palestinians should gain effectivatrol of
the crossings into the Gaza Strip it may be posddokay that Israel is no longer in effective colndf it.

%1 5ee, for example, Rubinstein and Medida;Mishpat ha-Chukati shel Medinat Isragleb.: "The
Constitutional Law of the State of Israel”; 2005).

1%25ee Kimmerling, "Legislation and judgment in a sogiof migrant-settlers,” iMechkarei Mishpal.7
(2001); David KretzmerThe Occupation of Justi¢2002).

133 paragraphs 5b and 5c of the Civil Damages Lawg(sestponsibility), 5712-1952, which were amended in
2005, determine that the state shall not be redplerfer damages incurred by a subject of an enstag, an
activist or member in a terrorist organizationgayone acting on behalf of either. Likewise théesthall not
be responsible for damages occurring in a "cordlicte” due to any action committed by the sectoityes.
There are limited exceptions to these rules. [€lsextions were declared unconstitutional by the&une
Court in 2006.]

154 For example, in 2005 the Court declared illegahemy procedure known as the "neighbor procedure” du
to its violation of the rights of the Palestiniampplation. For a comprehensive discussion of therGo
rulings in the territories, see Kretzm&he Occupation of Justid2002).

15| egal Consequences of the Construction of a WahénOccupied Palestinian Territory — Advisory
Opinion, 9 July 2004, available dittp://www.icj-cij.org/www/idocket/imwp/imwpframetm. For a
discussion of rulings by the International Courflaétice and the High Court of Justice in the matt¢he
wall and the human rights regime in the territgrsee Cohen, "Administering the Territories: Anuirg into
the Application of International Humanitarian Law the IDF in the Occupied Territories," israel Law
Review(2005).
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There is no denying that such steps as massive restrictions on freedom of
movement, the imposition of curfew, and denial of entry to Israel are injurious to the
Palestinians and prima facie violate their rights. Frequent killings of civilians are a
serious violation of people's right to live. On its part, Israel contends that these steps
are justified according to international law and therefore do not constitute an unjustified
violation of rights. A solution that will considerably reduce Israeli rule over territories
populated by people who are neither residents nor citizens of the state would also
considerably reduce violations of human rights in the occupied territories. All the same,
the needs of fighting armed operations that emanate from the occupied territories, as
well as restrictions on travel inside Israel and the need to gather intelligence, are liable
to require some infringement of rights of Palestinians even after the Israeli settlers and
the army are gone.

At the same time, it is important to emphasize that to say "the Occupation is illegal"
and that Israel has an immediate unilateral obligation under international law to
withdraw from the occupied territories is simply wrong. International law recognizes a
state of "occupation" or "belligerent capture" as an outcome of war. The expectation is
that the occupation will come to an end when the sides reach an agreement, which will
include assurances that the war that led to the occupation should not break out again.

As we all know, such an agreement has not yet been reached.

¢. Unique Challenges to Human Rights in Israel

Israel has the same "ordinary" human rights problems as other developed societies.
These mainly concern members of weaker groups such as people with various disabilities
or children, who may be harmed by the authorities or by other individuals. There is a
tendency to violate people's rights of privacy. The law enforcement system sometimes
tends to unjustly violate the rights of suspects and accused. Despite feminist rhetoric,
developed societies are plagued by problems regarding the status and equality of
women. Homosexuals and lesbians in Israel are also waging a struggle for recognition of
themselves and of the legitimacy of the interpersonal bonds between them. In Israel too
there is a widespread phenomenon of labor migrants and refugees. Some labor migrants

reside in the country illegally. Some marry and raise families. In Israel too there is an
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ongoing argument over the conduct of immigration policy in general and in particular
over the appropriate treatment to be accorded illegal migrants staying in the country for
a long period of time.

In all these matters there is room for improvement, but the threats they pose to
human rights in Israel are not unique. In addition to these issues, certain contexts in
Israel give rise to unique threats to human rights, and it is these latter we shall primarily
discuss. The unique threats to human rights are related to certain aspects of the
country's meta-purpose.

Israel was established as a Jewish state in a region that rejected both the country
and the legitimacy of its existence, and it is this fact that creates security problems for
Israel. The continuing conflict between Israel and its neighbors has given rise to the
country's exceptional security situation. (In neighboring countries too there is no small
measure of oppression and use of security apparatus in contending with violent civil
protest, despite their having no problem of internal conflict on a national or religious
basis. However, the violence unique to Israel stems mainly from this conflict.)
Contending with security problems frequently poses a primary threat to human rights in
Israel.’® The problem of minority rights, insofar as it concerns the native Arab minority,
also stems from the state's establishment and the conflict that has accompanied it, as
well as from the state's Jewishness. There are those who argue that the threats to
human rights that stem from the relations between religion and state in Israel are also
connected with the state's Jewish character. Whether this is indeed the case is not at all
clear, however, for in this matter Israel is no worse than other countries in the region.
Neither is it certain that the position of the non-Jewish minorities in the country
regarding this matter, especially the Arab minority, is any more liberal than that of the
state. The argument on this issue is therefore more of an internal Jewish debate and its
baseline are the practices which are customary in the democratic Western world.

In this short survey I shall refer briefly to problems that stem from the weighing of

human rights against security needs, to minority rights, and to rights that are connected

%8 |t should be noted that in recent years there kas la considerable rise in the level of internalerice in
Israel not connected to the national conflict. Thence of course violates the rights to life amelfare of
the inhabitants exposed to it. It is not clear, bear, whether this threat is unique to Israel. €rae those
who argue that the level of violence inside Issiems from a slow seepage of norms that are paineof
occupation; others see a connection between tie¢ déviolence and the general trend of brutal@atio
which Israeli society has been exposed in recemtsye
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with relations between religions and the state. I shall then refer to a field that touches
upon both the discourse of rights and that element of the meta-purpose dealing with

economic prosperity and social justice.

c1. Security problems:

Since its foundation the State of Israel has been contending with rather complex
security problems. Israel was established in war, and since then has fought several full-
scale wars and withstood several waves of violent confrontation below the level of full
all-out war. The security problems have worsened in recent years since the
commencement of terror attacks on the civilian population in Israel, which have claimed
hundreds of victims. Since 9/11 other Western countries have also been contending with
the need to balance security needs with the protection of human rights, but Israel
appears to have the most prolonged and extensive experience in this area.

The security situation described above does sometimes warrant steps that would
otherwise be considered an unjustified violation of human rights, due to their
infringement of people's freedom or wellbeing. This is the case, for example, with regard
to especially thorough security checks in public places, security clearances as a condition
for employment in sensitive jobs, administrative detentions, and so on. All the same,
history teaches us that the security situation in Israel sometimes serves as cover for
human rights violations, even when they are not actually required by security needs, or
when the same security objective could have been achieved with lesser violation of
rights. The fact that the security threat is so real merely exacerbates the problem. If
there were no such threat, it would be easy to expose the deception of the security
argument.

The security situation is also cited as justification for the continuous declaration of a
state of emergency in Israel since its establishment. This contributes significantly to
Israel's not scoring high in international rankings of performance in defending human
rights, due to the long period of obligatory military service required of all residents. But
in these matters, too, development is evident over time. The willingness to accept
serious restrictions of freedom for security reasons has begun to erode. Already in 1966
it was no longer deemed necessary to keep the Arab minority under military

government. At present, a recurring demand is heard to avoid automatically renewing
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the declaration of a state of emergency in Israel. Also heard is a demand to cancel the
remaining emergency legislation in Israel, some of it from the period of the British
Mandate. After a long time during which restrictions were imposed on freedom of speech
for security reasons, including widespread advance censorship, the trend today has
reversed: very strict tests for applying censorship are demanded. This has had the effect
of significantly—some say exceedingly—expanding the scope of public debate on security
matters.

Although military service is obligatory for all residents, in fact only around half of the
yearly pool of 18-year-olds actually does serve. Two large groups, most of whose
members do not serve, are the Arabs (excepting the Druses and some of the Bedouins)
and the ultra-Orthodox. Young women of the religious Zionist movement are divided
between those who perform full military service and those who only perform national
service. Those who do not serve include also people with disabilities, new immigrants,
people with exemptions of various kinds, and those the army itself disqualifies for its
own reasons. The great discrepancy between the general applicability by law of the
obligation to serve and the actual numbers of those who in fact serve does not create a
deficit of trained manpower for the army. It does however raise thorny questions in
regard to civil cohesion.”” The Ivri Committee, which recently tackled the problem,
recommended establishing tracks for civic national service that would apply to all. The
leaders of the Arab public have already voiced their opposition. It should be noted that
such a mechanism of general civic-national service might strengthen civic cohesion in
many respects, and its operation is not designed to redress security problems
specifically.

Most of the supervision of the security forces is political. Security forces are
subservient to the political echelon and the structured oversight of Knesset committees.
Effective public critique is also exercised by means of the press and non-government
organizations. A drastic diminution in the requirement of standing as a condition of filing
petitions in the court, restriction of the doctrine of "state action" or non-justiciable

matters, the fact that military service is required of people of different political

57 The army did not at first unequivocally support demscription of ultra-Orthodox youngsters, out of
concern that most of them would be unfit for militaervice. Recently the army has been ascribiegtgr
weight to the question of civic cohesion, and tie€of Staff was critical of the Court's decisioot to
overturn theTal Law at this stage.
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persuasions, and the close adjacency of press and civilians to where military actions are
performed—all these, together with vigorous action by NGO's, have prompted the High
Court of Justice to intervene in clashes between human rights and security problems to
a very great extent; in fact, this is done more extensively than is customary in most of
the world's courts, especially when the country is engaged in armed conflict. In not a
few cases the court intervenes and issues injunctions prohibiting activities that the army
contends are necessary for security reasons.!*® Nevertheless, some think that at the end
of the day the defense of human rights in security contexts in Israel is lacking, at the
level of both legislation'*® and judicial ruling.’®® Others argue that there is excessive
intervention by the courts, which have amplified human rights in a manner that unduly
hampers the state and the army's ability to contend with the challenges of defending
Israel's population from harm.

This context thus illustrates that while a commitment in principle to defending human
rights may be very broad, when it comes to specific decisions there is often a
controversy over how human rights should be balanced against other rights or interests.
As usual, when such controversies arise the key issue is: who decides? There are those
who think that in conditions of armed conflict the decision should be solely in the hands
of the army. This position holds that only the army has expertise in such matters and
only it knows which measures are effective and which are not in fighting to defend the
country and its inhabitants. Others think that even when the guns are roaring rights
ought also to speak, and that security needs mustn't be allowed to overwhelm human
rights. It seems this latter view should have the upper hand, especially since the state of

emergency in Israel has continued uninterrupted since the country's foundation. In this

138 See, for example, the controversial decision caringrthe illegality of the so-callédeighbor Procedure
whereby the IDF uses Palestinian civilians to askeal Palestinians located within houses to leagmtto
avoid the need by the IDF to storm the houses motish them.

159 See, for example, the law severely limiting thétigf Palestinians injured during the recent cenfi
prove their entittement to civil damages. Petitichallenging the law's constitutionality are pemnydiefore
the Court.* [by the time the translation is pub&ghthe court has annulled this law.]

%0 5ee, for example, the High Court of Justice's filihg that it cannot intervene in commandersisiens

to perform a "targeted killing" due to its being@n-justiciable matter; note also that the Supr&woert in
extended panel has been debating this issue ftg glibng time.* [In late 2006, the court has psitdid a long
opinion holding targeted killings legal under sooireumstances. Not surprisingly, the judgment wath b
hailed and criticized]. Note also the disappointtaithose who had sought to block the promotioDah
Halutz to Deputy Chief of Staff and then Chief ¢df6due to his part in the targeted killing of SalShehade,
in which another 14 Palestinians were killed, aisdstatements in the media after the fact.
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situation it would not do well to give the army the sole authority to decide in these
matters. All the same, the context indeed should dictate a more restricted measure of
judicial intervention.

The argument, however, becomes far thornier when it concerns the judicial review of
military actions in real-time. Even if it be accepted that responsibility and norms always
have to be examined after the fact, with the aim of guiding future behavior, it is much
less clear whether there is any justification for the courts to hear and discuss petitions
while military activity is still in progress.

The issue came up explicitly apropos of the debate in the High Court over the
temporary order restricting the eligibility of Palestinian residents of the occupied
territories to gain status in Israel, which was based on security considerations, and the
public debate surrounding the Court's "close" decision in this matter in May 2006. It was
exemplified most dramatically by Justice Cheshin's remarks (later retracted to some
degree) that the dispute between himself and Chief Justice Barak lay in the weighing of
human rights against security needs. This case did not at all concern military activities in
real-time or even military policy in general, but an immigration law of the Knesset.
Though only a temporary order, it reflects a coherent and explicit policy which has been
specifically anchored in legislation in order to limit or even scuttle effective judicial
review.

In my view, the ruling is not a decision in favor of the approach that human rights
should not be examined against security considerations. The judges of the majority, who
decided to uphold the law, did examine its effect on human rights. Their opinions are
long and varied, but ultimately the majority position seems to be that the law does not
violate rights in an unjustified way.

c2. Minority rights:*%!

In the sphere of defending human rights in Israel, no doubt a conspicuous problem is
that of minority rights in general and the rights of the native Arab minority in particular.

I have stated above that some think Israel's very characterization as the state where the

81 This topic has been discussed extensively by a-védging literature in Israel and abroad. For asyiof
the topic, see the background material to a disoass minority rights that was submitted to tieesses
constitutional committee for its discussion of thapter of principles, April 2006.
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Jewish people exercise their right to self-determination points to the country's unequal
treatment of non-Jews; the membership of the latter in Israeli society will always be
inferior to that of those who belong to the Jewish nation. Others examine contexts in
which significant differences are evident between the groups and discuss whether they
stem from unjust discrimination (or even racism).

Officially, Israel is still committed to the pledge in its Declaration of Independence to
give all its citizens social and political equality. Indeed, there are no laws in Israel
granting advantages to Jews over others except for the Law of Return.'®* Some contend
that this law is indeed a discriminatory, perhaps even racist, law in severe violation of
human rights. Others argue that it can by justified by the customary norms of
international law.'®® In actual fact, however, there are many contexts in which there are
significant differences between groups in the level of socioeconomic welfare (see
discussion in other parts of this essay). These significant differences are the outcome of
history, culture and systemic patterns of discrimination and exclusion, the latter
occurring both at the governmental level and at the level of civil society. Regarding the
Arab minority in Israel, a wealth of studies has documented the history of relations and
large gaps between the sectors. The Or Committee Report contains a rather detailed
description. See also the yearbook of Arab society in Israel, recently issued by the Van
Leer Institute in Jerusalem.

In order to rectify the situation, one important trend is to seek appropriate
representation of the Arab minority.'** There is also a lively debate over the recognition
of additional group rights for certain distinct cultural groups. The Arabs and the ultra-
Orthodox again figure prominently in this matter, for instance due to their having

separate educational systems for their children. However, demands for the recognition

182 |srael's laws do contain other arrangements thattgreferential status to Jewish national insting (such
as the Jewish Agency and the JNF), by granting thificial status and state powers. | shall retuetoty to
these arrangements, which are indeed related twdlién which the state's Jewishness was intergrétet

me anticipate here and say that these arrangestenitd be reexamined and cancelled. However, ficabf
status of national institutions of the Jewish peags such is not any violation of the human rigtitedividual

or group—of others.

183 yacobson and Rubinsteitsrael ve-Mishpachat ha-Amifhieb.: "Israel and the Family of Nations"; 2003).
1% paragraph 15a of the Civil Service Law (appointraer719-1959; paragraph 18al of the Government
Corporations Law, 5735-1975; HCJ 6924/&4&sociation for Citizen's Rights v. Israeli governrent, PDI
55(5), 15.
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of the right to culture are heard (and being recognized to some degree) with regard to
other sub-groups as well.'®®

It is worth noting that group rights are indeed of great importance to cultures for
preserving themselves and defending against assimilation, and in modern times they are
recognized as important elements in individual and group wellbeing. All the same, in
many cases recognizing these collective rights may perpetuate the violation of human
rights of individual members that these cultures discriminate against or exclude. This is
a prominent issue mainly regarding children (though in their case the situation is merely
temporary) and women.*® Similarly, groups that emphasize the preservation of
traditional customs may hamper their members' integration into modern society and the
modern economy in which they live, in terms of limiting their getting an education and
possibilities of mobility. There are those who think that for these reasons Israel should
limit its recognition of the collective rights of groups when these are injurious to their
individual members. Others think that political recognition of the Arab minority as a
national minority, against the background of national and ethnic tensions in Israel, is
liable to create new problems of identity and merely to exacerbate the difficulty of

integrating the Arab minority in Israeli society.'®’

c3. Religions and state:
I have discussed the relations between religions and state above in the context of
Israeli democracy's stability. This topic also has a major human rights aspect—the rights

of freedom of religion and freedom from religion. By international and Western

1% There are considerable differences also withimth@stream educational systems. In public education
there is a tendency to develop non-regional schpaldly in order to avoid the requirement for grigtion. In
the public religious educational system, therdde alassification by the intensity of sacred stsdiwhich is
also affected by considerations of avoiding intégra In the Arab educational system there is dsin
between private and state schools, as well asligyos affiliation. In the Jewish system there vedso a
separation between general education and edudattbe settlements. The Dovrat Committee recommeénde
that these differences should be reduced; theypdmdo exacerbate considerably the problem of civic
cohesion in Israel.

16 5ee, for example, the article by Susan Okin, "Réfl@s on Feminism and Multiculturalism" (1998).
Regarding the situation in Israel, see also thsigea and sophisticated article by Danny Rabinawit he
Twisting Journey to Save Brown Women" (1995).

'7Indeed, there is no consensus on this matter aelissociety. Even Amir Peretz, who has an egditeand
most favorable attitude toward the Arab minoribinks that recognition of it as a national minoi#yikely to
prejudice its chances of integration. A similamsi&a was taken by some representatives of the Ambrity

in the discussions by the 1@tmesses constitutional committee on the formulation odgp rights, in the
chapter of General Principles of the emerging dturiiin.
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standards, the state of these rights in Israel is poor, for there is a recognized (and even
Orthodox) religious monopoly over not a few matters such as personal status and burial.
With regard to Jews, this matter bears also on such questions as self-definition as a
Jew.'®® As a result, people of different religions or who are forbidden to marry by their
religion cannot get married in Israel. Moreover, those who do not wish to wed in an
Orthodox ceremony cannot be recognized as married on the basis of a ceremony
performed in the country. People who do not belong to a recognized religious group
backed by a large community may have a hard time finding convenient funerary
arrangements. These are harsh and significant restrictions upon recognized human
rights. Indeed, when Israel joined the International Convention on Civil and Political
Rights it posted a reservation to the paragraph in the Convention which states that
everyone has the right to marry another regardless of religion, nationality, race or
origin.

Admittedly, ways have been found in Israel to circumvent these restrictions, so that
the difficulty in practice is much less serious than the legal situation might suggest.
Nevertheless, there are also some thorny practical difficulties (for example, in regard to
women deserted by their husbands). Additionally, even if there are suitable practical
solutions, the protection of human rights demands at least token recognition of people's
basic rights to establish a family according to their worldview and way of life.

There are those who contend that the religious monopoly over personal status affairs
is required due to the state's Jewish character and fear that the introduction of civil
marriage might further weaken the Jewish features of life in Israel. In effect, the
situation obtaining in the sphere of personal status affairs applies not only to Jews and
relegates Israel to the religious pole not only with regard to Judaism. Historically, it so
happens that the Ottoman "millet" system was retained by the British Mandate

authorities by request of the Arab communities. Today there appears to be no dispute

%8 Today the Orthodox Rabbinical Court's exclusivitytie matter of religious conversion has been ieso
degree diminished due to the recognition extendeitiéd High Court of Justice to non-Orthodox conigers
abroad, when the learning process towards it téagepin Israel (dubbed "leaping conversion."). tAlk same,
it is understood that the Rabbinical Court is mafuired to recognize these conversions for theqaap of
marriage. See: HCJ 2597/8®drigeuz-Toshbeim v. Minister of the Interior, PD 58(5), 412, 486. In May
2006 the Chief Rabbinate of Israel announced ipaese to this decision that it would restrict g@sagnition
of conversions performed abroad according to tbatity of the rabbis performing the procedure, ef¢ney
are Orthodox.
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that the legal situation in Israel is unacceptable and unstable and needs to change. But
controversy over the nature of change has meanwhile stymied all progress. Some want
to introduce change by means of a constitution that includes a bill of rights and gives the
courts the authority to overturn laws. Others would rather change the situation by
means of legislation in the Knesset itself. The latter course seems preferable.'®
Although there is no officially recognized state religion in Israel, obviously there is a
significant difference between the status of the Jewish Orthodox religious establishment

and that of other religions' establishments.'”

c4. Social and economic rights:

All Western countries are contending with problems of social justice and the
provision of a safety net and social solidarity to the weak. All the same, there is
continuing controversy whether to regard this in terms of social and economic rights
or merely as a matter of policy. These problems are important in any event, but the
answer to this question will determine whether policy that does not insist on distributive
justice is seen as a threat to human rights or "merely" a threat to social cohesion and
economic prosperity.'’* I place this topic among the problems unique to Israel because
in our case it not only constitutes a clash between political or socioeconomic ideologies,
but also carries direct implications for relations between the national and cultural groups
in society. As we shall see in the next chapter, there is significant congruence between
the weaker groups from a socioeconomic aspect and the ultra-Orthodox and Arab
groups. In the Jewish public outside the ultra-Orthodox, people of Mizrahi origin and
residents of peripheral regions rank lower on the socioeconomic scale than people of
Western origin, native Israelis and residents of central Israel. The socioeconomic gaps

have thus become part of the internal tensions between identity groups in Israel.

%9 For a discussion of these topics, see the backgrmaterial on religions and state submitted to the
Knessés constitutional committee for its discussiontwd thapter of principles in 2005.

10 For the effect of this legal situation on non-Jéwisligious communities in Israel, see discussipn b
Michael Karayani irReligion in the Public Sphe(2006).

"L For a general survey of the topic of socioeconaiuiats in Israel, see in Rabin and Shatéchuyot
Kalkaliyot ve-Chevratiyot be-Isra¢Heb.: "Economic and Social Rights in Israel"; 2D®n the theoretical
issue see my "The Relations between Civil and iealiRights and Economic and Social Rights". Iditidn,
some would argue that welfare politics undermiregpess and economic development because it ingsrfer
with the workings of free markets. This is a mattesubstantive political and ideological positimot of the
choice of rights discourse vs. policy discourseéss
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In this area Israel has gone from one extreme to the other. At the time of its
founding there were very small socioeconomic gaps in the country and a significant
measure of solidarity (at least within the Jewish sector.) Today Israel has become the
country with the largest gaps in the developed world (welfare payments unaccounted),
and in recent years there have been painful cuts in just these payments. We shall return
to this issue in the next chapter.

Here I would like to focus on the question of whether this is a matter of human rights
or a matter of policy only. As mentioned above, this question has an important
institutional aspect: in matters of policy, complaints or demands for change should be
addressed to the political authorities who determine policy. In matters of rights,
however, the courts are the natural venue in cases of alleged violation. The problem was
dramatically illustrated by the High Court of Justice's recent decision regarding the
legality of the cuts in income assurance grants that were made in 2003.%2 The Court did
express a willingness to regard the state's policy concerning poverty in terms of the
right to dignity, but determined by majority opinion that in the concrete case no
violation of such rights had been proved. The judgment drew criticism from the
representatives of social organizations for not sufficiently protecting people's right to live
in dignity.

If there is one clear-cut conclusion to be drawn from the 2006 elections in Israel, it is
that a large majority of the public appears to think that the time has come to place the
social and economic issues as a top national priority, and that Israel's governments have
not paid sufficient attention to the state of the social security net and the requirements
of social cohesion in Israel. All the same, the understanding that this issue needs to be
brought before the elected government strengthens the argument that in this matter
extreme caution should be exercised: we should be very careful when placing authority
and responsibility in the hands of a non-representative body, which does not have the

ability to make judgments concerning overall budgetary priorities.

172HCJ 366/03Commitment to Peace and Social Justice Associatian Finance Minister (forthcoming).*
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4. Challenges to Israel as a Developed and Prosperous State

One of Israel's striking accomplishments is its level of socioeconomic development. Early
in the 20th century the Land of Israel/Palestine was an integral part of the Middle East,
resembling its neighbors in terms of its scientific, social and economic development.
There is no disputing the fact that Israel is today a regional economic powerhouse, with
a per capita GDP at a European level, significantly higher than all of its neighbors.

The current levels of its development and economic activity place Israel in the
bracket of an advanced Western nation. As of 2004, GDP stood at $18,000 per capita,
ranking Israel above such developed countries as Greece, Portugal and South Korea.'”?
After a few years of recession during the second intifada, the Israeli economy recently
resumed expanding, and in 2005 the annual growth rate was 5.2%. A comparison on
the basis of the UN's human development index (HDI) confirms Israel's place among the
advanced nations: 23rd in the world.'”* Israel is home to a concentration of the world's
leading technological industries, which account for 46% of exports to other countries.
Israel ranks first in the world in the share of total business product that is accounted for
by information and communication technologies, and invests the largest sums in the
world in research and development as a percentage of the product—4.8%. These
investments are in turn responsible for most of the growth (70%) in the economy's
overall production rate.’”> The number of scientific publications per capita is very high,
and Israel is also a world leader in the number of registered patents. After a period in
which inflation reached unprecedented levels, over the past two decades Israel has
enjoyed stability in prices with inflation rates equivalent to those of the "Euro bloc."

Although these latest figures are indeed encouraging, they nevertheless conceal a
gloomy picture of the goings-on behind the scenes of the Israeli economy. For several

decades Israel has been exhibiting troubling signs with regards to the domestic

31n nominal terms, per capita GDP for Israel in 20@% valued at $17,780, putting Israel in 29th @lac
the world. In terms reflecting Purchasing PowelitR4PPP), per capita GDP in 2004 came to $22,077,
putting Israel in 32nd place. Source: Internatidiahetary Fund, World Economic Outlook Database5200
174 The Human Development Index (HDI) is an indicatbthe quality of life, which weighs in addition to
domestic product such factors as life expectariteyaky, educational levels, etc. Source: Unitetidwa
Development Program, Human Development Reports.2005

17 Source: Finance Ministry, Ministry of National Iaftructures.



142

economy's chances of progress over time and the acute gaps that are appearing within
it.

Three basic problems afflict Israel's socioeconomic situation.'”® Inequality in the
distribution of income in the state is intensifying and has placed Israel at the shameful
top bracket in lists ranking countries by their measure of inequality. The rise in
inequality is accompanied by the spread of poverty in Israeli society. This phenomenon
is fueled by low growth rates over time, a trend that widens the gap in quality of living
between the Israeli economy and other developed economies. A spike in growth rates,
such as Israel has experienced in the last two years, turns out subsequently to be no
more than a local deviation from a pattern of sluggish growth over time. The continuing

rise in the unemployment rate is also cause for serious concern.*

a. Growth

During the years 1951-1972 Israel's average annual rate of growth was 5.5%, among
the most impressive in the world at the time. 1973 constituted a turning point on the
route of economic growth, after which the Israeli economy grew at a rate of only 1.4% a
year. The economies of many industrialized nations have been characterized by bumps
on the road of economic growth at some point in time during the 20th century; the
decline in economic activity experienced by Israel was and continues to be the most

dramatic of them all.

178 The following analysis is based in part on the wofk team of economists and sociologists led biyrHa
Ben Shachar, which prepared a "Plan for an Agefhdational Priorities in the Socioeconomic Fieldt f
former Prime Minister Ehud Barak (2000), and omdes of articles by Dan Ben-DavidShivyon u-Tsmicha
be-Israel(Heb.: "Inequality and Growth in Israel"; 2003).
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Figure 1

Economic Growth by Decade

Average yearly changes in per capita GDP

Annual Growth Rate

1951-60 1961-70 1971-80 1981-90 1991-99

Source: Ben-Shachar & Assoc., 2000

Closing the gaps in the standard of living between Israel's economy and advanced
economies, which was the prevalent trend of the initial decades after the country's
establishment, has been reversed: currently the gaps are growing consistently.

Rapid growth might conceivably be typical of new economies, while they are still
relatively small and any growth at all translates into a dramatically high rate of growth.
It seems, however, that these figures alone are not responsible for the decline in
economic activity in Israel. Some of the principal structural factors in the problematic
patterns of growth in Israel—unemployment rates, levels of education and professional
training, labor productivity and the structure of the labor force—shall be discussed

below.

b. Labor, Inequality, Poverty and Unemployment

The level of equality in the distribution of income within an economy testifies to the
society's moral foundation, cohesion and ability to bequeath the fruits of prosperity to all
of the country's inhabitants (who are all supposed to contribute to producing them). In
the last three decades Israel has been undergoing a process of acute deterioration from

one end of the scale to the other: from one of the most egalitarian societies in the world
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to the bottom of the rankings. A survey of the inequality in gross income (according to
the Gini index) points to a consistent widening of gaps, which began in the late 1970s.
In the 1980s the inequality in gross income was already at a level among the highest in
the West; from 1979 to 1997 it grew by an additional 17%. To this accrues a poverty
rate that today measures over 20% of the population.*”’

To contend with the blight of poverty, the official policy of Israel's governments has
traditionally focused on social security payments and pensions. These were indeed
successful over the years in reducing the scale of poverty in terms of net income; in
1979 the Gini index for net income was 23% lower than the same index measured by
gross income. The rise in the net income gap was also significantly smaller than that in
gross income, amounting to only 5% from 1979 to 1997. A stormy controversy
surrounds this policy for contending with poverty and inequality. Highlighting the
improvement in the distribution of income after social security payments, some point to
the country's commitment to care for those who are unable to support themselves; a
competitive playing field is fair only if all the players are physically fit. To the contrary,
others contend that the "culture of subsidies" encourages abandonment of the workforce
and the development of sloth and dependency. The payments constitute an incentive not
to work, so the argument goes, and they should be replaced by incentives to work in the
form of placement programs, which forge a link between receipt of payments and
attempts at integration in work (such as the well-known "Wisconsin plan"), and the
introduction of a negative income tax, among other things. The effectiveness of this
approach depends, of course, on the economy's ability to provide jobs for all job-
seekers, an ability which is put to the test at times of economic recession when the
demand to slash social security payments grows. To this we must add the high rate of
"working poor," which is rising yearly.”® Without deciding the ideological argument
encapsulated in a debate of this kind, however, we can confidently say that the current
policy is not sustainable. The gaps in both gross income and net income are only
widening, as we have seen. Furthermore, the gap in gross income is growing at a much

faster rate than in net income; in 1997 the discrepancy between the two trends stood at

"7 National Insurance Institute, Poverty Report 2004.

781n 2004 the share of families with one breadwinmbose disposable income fell below the poverty line
came to 20.8%, compared to 18.6% in 2003 and 1Hh&2002. Source: National Insurance Institute, Piyve
Report 2004.
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58%. In addition, the recently instituted cutback in payments has slashed their ability to
fulfill their function: in 2004 such payments elevated only 40% of poor families out of
the cycle of poverty (as opposed to 43% in 2003).!7° In other words, in order to carry on

with the existing policy Israel would have to invest continually growing sums.

Figure 2

Inequality in Israel Over Time, 1979-98
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According to the country's current list of priorities, additional investments of this kind
can be expected to increase the sum total of public expenditures, which is already at a
high level relative to developed countries. Recently efforts have been made in Israel to
reduce public expenditures, which nevertheless came to 52% of GDP in 2004, as

opposed to the 41% average for OECD countries.’®® An additional and consistent rise in

179 National Insurance Institute, Poverty Report 2004ese data needs to be examined together with the
criteria to determine poverty levels. In Israel eady lines are relative. This is significant butlites not
change the direction of the trends discussed here.

180 ncluding interest payments. Source: Finance Mipjdsrael's Economic Overview (2005).
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public expenditures in order to finance rising payments is liable to increase the public
debt, raise interest rates in the economy and harm growth.

The picture looks even worse when we break down the aggregate into sectors and
settlements, which reveals that Arab towns and villages hold a "place of honor" among
the poorest settlements (Cluster no. 1). There are also huge differences at all levels
between Arabs and Jews as a sector (in addition to significant differences between
groups among Jews).'®!

One of the negative factors affecting both the increase of poverty and inequality and
the decline in economic activity is the low rate of workforce participation customary
in Israel. The rate has hovered at around 50% since the country's early days; today it
stands at 54%, the same as in 1955. This relative stability is the outcome of two
contrary trends that cancel out each other: men's rate of participation in the workforce
has been dropping constantly since the 1950s, standing today at 60% (compared to
80.1% in 1955 and 64% in 1980), while women's rate has risen to 48% of women in
Israel (compared to 26.5% in 1955 and 36% in 1980).!% These rates are low in
comparison to the accepted standards in developed countries. Discounting at an
estimate soldiers serving in the military, conscripted or regular, the difference between
the rate of participation in Israel and the average in OECD countries is 9.6%, which
translates to a loss of 5% in GDP, or 20 billion NIS.'® The productivity rate in Israel is
also not among the highest in the world.

A more detailed breakdown of the workforce structure reveals that two populations
are prominent by virtue of their nonparticipation: ultra-Orthodox men and Arab
women.*®* In 2004 the rate of Jewish women not participating in the workforce stood at

44.9%; among non-Jewish women it stood at 82%. An analysis of the factors that inhibit

8L For the data, see Jerbi and LeMg-Shesa ha-Kalkali Hevrati be-Isra@fieb.: "The Socioeconomic Rift in
Israel"; 2006), and the very detailed figures rdgay the Arab sector in Haidar (edSefer ha-Hevra ha-
Aravit be-Israel 1(Heb.: "Book of Arab Society in Israel 1"; 2006pr an analysis with a historical
dimension, see therein Haidar's own article, "Th&bAEconomy in Israel: Policy Creates Dependenuy,"
171-200.

182 5ource: Central Bureau of Statistics, Manpower &gsycorrect to 2002.

8 The detailed calculation appears in Ben-Dalkifihivyon u-Tsmicha be-Isragieb.: "Inequality and
Growth in Israel"; 2003).

184 See FichtelberdHishtatfut Nashim Arviyot be-Koach ha-Avoda ba-AsaAcharon(Heb.: "Arab
Women's Participation in the Workforce in the Hastade"; 2003), which appears in the website of the
Ministry of Industry, Commerce and Employment. Slb¢es that working women's rates in Arab counties
slightly higher: 20% and 21% in Egypt and Syriapectively, compared to only 18% in Israel.
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leaving the house to work points to four parameters: uneducated women work less than
educated women; women residing in small towns and villages work less than those
residing in the bigger cities and cities of mixed population; Muslim women work less
than Christian women; and married women work less than single women.'®

The rates of workforce participation among the ultra-Orthodox population are very
low. Only 50.8% of women aged 25-54 work, as compared to a rate of 68.5% among
the general population. One third of Jewish men do not participate in the workforce, but
for the ultra-Orthodox the rate stands at about 80%.'%® Whereas the main reason
women do not leave home to work is to raise their children, among men this seems to
stem from lack of motivation and the absence of relevant education and skills. The
correlation between not serving in the army and not working plus the fact that yeshiva
students study only Torah all their lives makes it difficult for them to start working at the
age of 30.'® Since these two populations' fertility rates are high relative to the rest of
the population, it is reasonable to expect that without a sharp change of trend, current
patterns will continue to intensify.'®®

Among the ultra-Orthodox and the Muslims, the combination of low workforce
participation, lack of suitable skills for integration in a competitive market and large
families explains the fact that these groups are overly "represented" among the poorer

strata in Israel. This situation bears implications that go beyond the socioeconomic

185 1n percentage figures: 62% of university degreeléxs as opposed to less than 15% of those without
academic education; 50% of residents of big andethbities as opposed to 13% of residents of smaller
communities; 34% of Christian women as opposedi®d df Muslim women; 30% of single women as
opposed to 19% of married women. The data appdachelberg, ibid.

18 All the same, the rate among non-ultra-Orthodox @isa lags behind the average in OECD countries by
16%. Source: Ben-David (2003).

187 The situation obtaining among the American ultrah®dox is completely different. For students at the
Hassidicyeshiva it is customary to begin working at ages 20-22 students at the Lithuanigeshiva at
ages 24-28 (see Amiram Gon#fe-ha-Yeshiva la-Avoda: Ha-Nisayon ha-Amerikaniekdchim le-Israel
[Heb.: "From the Yeshiva to Work: the American Eripece and Lessons for Israel"; 2000]). Before the
enactment of th&al Law, ayeshivastudent in Israel could start working at the af@lo(if a father of five) or
35 (if a father of four). Not surprisingly, 57% feeto stay on at thgeshivaeven after the age they are
"permitted"” to start working. Under tHal Law, yeshivastudents are supposed to enter a "year of detiaton
age 22 and subsequently perform shortened mildanational service. The law meanwhile has beetiegpp
to only a very limited extent (see articleHiaaretz Sept. 27, 2005).

8 The data show a rise in the rate of workforce pigiition among young Arab men, although they begin
working at a later age due to academic studiegshBtmore, Arab young women are working at much drigh
rates than their mothers. All the same, thereproalem here. Since relatively large numbers ofngopwomen
have acquired an education in recent years, theeptage of working degree holders has gone dowinglur
the same years; from Fichtelberg's artislgpranotes 184, 185.
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figures themselves. A state of poverty relative to society at large and prolonged
immersion in it will generate feelings of frustration and deprivation. When such feelings
are concentrated in minority groups that are culturally distinct, which also have complex
mechanisms for secluding themselves, it poses a threat to civic cohesion beyond the
threat stemming from the socioeconomic gaps themselves.

Any effort to change these patterns of inequality and poverty must contend carefully
and with sensitivity with all the factors contributing to a situation in which poverty
becomes a vicious cycle that is difficult to escape.

But of course even those participating in the workforce have no guarantee that they
will be employed. Indeed, the long-term trends in unemployment in Israel suggest a
troubling picture regarding the chances of finding work. In parallel to the breaking of the
pattern of rapid growth in Israel, which we have already discussed, the unemployment

rate has been rising constantly since 1973.

Figure 3

Unemployment Rates, 1973-2002
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The two processes are of course intertwined and affect each other. When we examine
the connection between the figures for "local" growth (i.e., over a limited period of time)
and unemployment rates over the same period, we find a conspicuous negative
coefficient.'® This means that accelerated growth lowers the unemployment rate and
vice versa.

There are explanations for this continuing trend in terms of labor supply and
demand. The process of technological progress which all economies are experiencing has
increased the demand for skilled workers at the expense of unskilled workers.**
Additionally, in all the developed countries it is evident that local workers, both skilled
and unskilled, are refusing to perform certain jobs altogether, or at the wages offered
for them. In Israel this phenomenon is especially conspicuous in construction and
agriculture, and in certain service jobs such as caring for the sick and elderly. The result
is a situation of unemployment sometimes accompanied by a large demand for labor. A
job market in which unemployment rates are constantly rising is one in which the
demand for labor is out of step with supply. There is a surplus of demand for skilled
workers in professions that require knowledge and skills, but a surplus of demand for
skilled workers also in economic branches that have no supply at the competitive wages
offered. Israel encourages the growth of this latter supply by the addition of foreign
workers, who are employed under conditions favorable to their employers. 270,000
foreign workers are currently employed in Israel, accounting for 12% of the
workforce.'®! This is one of the highest rates in the Western world, far higher than in
Germany, Belgium, England and France-all of which are also contending with
problematic aspects of the phenomenon. Foreign workers also deflect the already low
wages downword, further reducing any incentive Israeli workers may have to perform

these jobs. Thus the phenomenon contributes to worsening the situation of these

189 Achdut, Lavi & Sola, Ha-Avtala be-Israel be-Perspekshel ha-Asor ha-Acharon (Heb.: "Unemployment
in Israel from the Perspective of the Last Deca@8Q0). The connection was found in periods duwhich
there were no exogenous changes in the data series.

190 Achdut, Lavi and Sola (ibid.) investigated the asusf the unemployment crisis since 1997 and fownd
distinctive connection between it and the expansicsdvanced industries at the expense of tradition
industries. All the same, they did find a high nagacoefficient between level of education and the
unemployment rate. Similar findings appear in Ribeing and KsirAvtala ve-Haskala be-Isra¢Heb.:
"Unemployment and Education in Israel"; 2000).

¥ source: Israelknessetinformation and Research Cent®ndim Zarim be-Israel — Tmunat Matsgyeb.:
"Foreign Workers in Israel — Situation Report"; 3D0
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populations, whose wages are among the lowest anyway, intensifying the inequality in
distribution of income.

Educational and professional training systems, which aim to lessen the relative part
of unskilled workers in the market and increase the supply of skilled workers, are thus
one of the primary tools in reducing the scale of poverty and inequality. Ways must also
be sought to improve productivity in order to be able to offer decent wages for the entire

gamut of required employment.

c. Education and Professional Training

As we have seen, educational levels have a positive correlation with the chances of
finding employment. But their contribution to reducing inequality is measured also by
their increasing the inclination to participate in the workforce and their raising income. A
little more than half of the working age population in Israel has 12 years of education or
less; the rest have some form of higher education. The average monthly income of the
latter group is currently 60% higher than that of the former (7,768 NIS and 4,843 NIS,
respectively). In other words, providing higher education to more and more workers will
increase their income and reduce the gap between them and higher income earners. It
can also be expected to increase the rate of participation in the workforce: among those
with 11-12 years of education it stands at 55%, while among those with 16+ years of
education it stands at 77%.'%* Additionally, strengthening the education and job skills of
workers can be expected to increase both the product and production rate in an
advanced economy, by augmenting its ability to assimilate external technological

innovations and develop technological industries on its own.

192 50urce: Central Bureau of Statistics, Manpower 8ysv
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Figure 4

Connection between Education, Unemployment and Income
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(As mentioned above, all of these figures are also related to family size.)

The educational system in Israel is finding it difficult to accomplish these aims. When the
achievements of Israeli schoolchildren are compared against those of others in the
world, an alarming picture emerges: There is a sharp drop in the system's ability to
impart appropriate knowledge and skills. Mathematics and science are two of the fields
whose development can contribute to enhancing skills in an advanced economy; they
are not the only measure of an educational system's success, of course, but
nevertheless highly relevant to the matter at hand. In the early 1960s Israel's
schoolchildren were ranked first in the world in their mathematical achievements, far
above those of the United States, England, France and Germany. Four decades later
Israel has fallen considerably in the rankings. In the Third International Mathematics and
Science Study (TIMSS) test, which was conducted in 1999, fourth-graders from Israel

were ranked in 23rd place out of 26 participating countries; their grade was 13% lower
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than the average. Eighth-graders who also participated in the test reached 39th place
out of 53 countries, scoring lower than all the industrialized nations and many nations
considerably poorer than Israel.!®> Neither do these results bode well in regard to
reducing the gaps. The standard deviation among fourth-graders who participated in the
test puts Israel in seventh place out of 26 countries with respect to gaps within the
group of examinees. The picture among eighth-graders is even gloomier: the standard
deviation in the grades of Israel's schoolchildren is higher than 49 countries out of 53
that participated in the tests.

Where do the achievements of Israel's schoolchildren stand in relation to the costs of
the education that they attain? The national expenditure (which includes both public and
private expenditure) on education in Israel is 15% higher than the average in the
West.'®* Schoolchildren's achievements, however, put them in 24th place out of 25
Western nations. The same gaps between achievements and costs are found in the
elementary schools. Israel is ranked in last place out of 17 countries on the measure of
the differences between the national expenditure ranking and level of scholastic
achievement.

Another problem that concerns the educational system stems from sectorial gaps,
which deprive various populations of the ability to attain higher education, which would
make them more likely to find suitable employment.

Ultra-Orthodox education for boys provides students with only a basic knowledge of
such subjects as mathematics, English and science; in the exempted institutions (about
a third of ultra-Orthodox institutions) even this little is denied them. At the high school
level, all of the ultra-Orthodox institutions provide not even a single hour of instruction
in secular subjects.'®® At later stages this raises difficulties for those of them who would

like to become employed. In the wake of a petition to the High Court of Justice, starting

193 Mullis, Ina V.S. et al.TIMSS 1999: International Mathematics Rep@®00).

1% 1n performing the calculation, correction was méateper capita GDP in the country, since the wage
component is a central factor in expenditures arcation and changes with the standard of livings It
important to note that some researchers calclataational expenditure without such correctionsth
obtaining different results from those shown here.

195 A comparison of general studies among the ultrds@fx in the United States as opposed to Israekatev
that at high school age the Lithuanian ultra-Orthostudy at a high level and usually pass the mdation
exams, whereas théassidimdo not teach secular subjects in tlyeishiva; thus their situation resembles that
obtaining in the ultra-Orthodox educational systartsrael. See in GoneMe-ha-Yeshiva la-AvodHeb:

From Yeshiva to Work$upranote 187.
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in 2007 the state was enjoined from budgeting ultra-Orthodox higher education
establishments so long as they fail to meet the core curricular requirements.**® This
constitutes a “time bomb,” for ultra-Orthodox educational institutions are doing nothing
to prepare for the introduction of secular studies in the yeshivas.*

There is a different problem with regard to Arab education. Although the founding of
the state and application of the Compulsory Education Law to all sectors did indeed
spark a revolution in the Arab sector's education, nevertheless in many senses the gaps
between the sectors are not closing in a satisfactory measure.'®” The rate of students
who qualify for matriculation in most Arab schools is remarkably lower than in the
Jewish educational system.'®® It is even less when the benchmark is grades required in
order to be eligible for higher education.'® Since college studies have become the ticket
for entry to numerous professions, the reduction of gaps that has been achieved in the
field of high school education is no longer enough. The matter concerns a culturally
distinct population group, and hence this social "time bomb" is all the more pressing.

Regarding both these groups—Muslim Arabs and the Jewish ultra-Orthodox—the
personal and social problem is aggravated by both groups' relatively rapid rate of
reproduction. Though nationwide the ultra-Orthodox and Arabs (including residents of
East Jerusalem and the Golan Heights) constitute 6% and 20% of the population,

respectively, in the younger age brackets the percentages are considerably higher.?%

1% HCJ 10296/0Drganization of High School Teachers in Seminars ahColleges v. Minister of
Education, Culture and Sport et al [In the summer of 2007, the government allowiichDrthodox
institutions not to teach the core studies in teelrools for reasons of keeping the coalition toget

7 For a comprehensive and updated survey, see tidectmn education and higher education in Haider) (e
Sefer ha-Hevra ha-Aravit be-Israjgleb: The Book of the Arab Society in Israg/]supranote 181.

19 1n 2003 51% of twelfth-grade graduates in the Asabtor qualified for matriculation certificates nyoared
to 56% in the Jewish sector. Taking into considenathe fact that the share of twelfth-grade graelsiés

lower by 10% in the Arab sector, the gap becomes évgger. Add to this the fact that within the Bra
educational system the Christian group is promibgntirtue of the highest rate of entitlement to
matriculation in the country—67%—and we arrive agj@ gaps between the Jewish and Muslim populations.
All the same, these figures are misleading in tihey do not reflect the actual quality of the edigca
provided in a considerable number of Arab educaligrstitutions. The issue gained promineapeoposof
the arguments regarding university admission statsjavhen doubts were raised about the comparative
reliability of matriculation grades in all sectoesyd in the Arab sector in particular.

19910 2003 48% of twelfth-grade graduates achievedh gmades in the Jewish educational system, as edpos
to 31% in the Arab system. The share of Arabs ani@hgraduates in the universities, which stood.4%%

in 1990, rose to 7.5% in 2004—still less than lo&lthe Arabs' share of the population (not includiast
Jerusalem). (These figures, however, demand a diffeeential treatment due to the fact that the ydapon

in the Arab sector is significantly younger tharthie Jewish sector.)

2017 2004 it was noted in the background materiaktier Herzliya Conference that half of all first-geas
study in Arab or ultra-Orthodox schools. Not alltieé Arab and ultra-Orthodox institutions are chterdzed
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The system of professional training in Israel is also deficient. Most of the professional
training is currently conducted in post-high school setups. In the past, these setups were
follow-up programs to professional high-school studies, in which about half of all high
school students were enrolled until the 1980s. These studies, however, did not fulfill
their function and were even accused of perpetuating ethnic-class inequality. Since then
most of the professional studies programs have undergone considerable modification,
mostly to blur the differences in content between them and the academic programs. At
the same time, access to higher (academic) education has broadened. The
establishment of numerous colleges has led to a significant rise in the numbers of
undergraduate students: 40% of the 20-24 age bracket in 1998, a majority of them
studying in colleges rather than universities.

The professional training setups, mostly established by the Labor Ministry, have not
enjoyed a similar resurgence. Their numbers of graduates (in technician and engineering
technician tracks, for instance) are low, and they do not have an efficient placement
system. It is evident that they do not operate in close liaison with employers, and
consequently there is no appropriate adaptation to the demands of the job market. By
not fulfilling their function, they abandon to the mercies of the marketplace an extensive
population lacking in higher education and ill-equipped to successfully become

integrated in it.?"*

by a low level of secular studies. Nevertheleds, figure points to a systemic problem in termshef
development of Israeli society and not just feaadditional increase in the magnitude of inequality
unemployment.

201 Any claim made here is bound to be complex. Whabiést integrative skills are and how an educationa
system meets its objectives are the most centedtipns to the life of any society. It is also m@ble to
suppose that the answers we give today are naitine as were given in years past, due both to ekang
social and economic systems around the world aistidages in values. It is impossible to compare the
educational system of an immigration-absorbing tgumarboring a desire to instigate a social retrofuwith
an educational system whose objectives include gmoidcompetitive integration in a global and knalgie-
based economy. Even in the latter kind of socieity Vital that a society should aspire to accomatedhe
entire gamut of occupations, so that every forrwarfk dignifies the worker. The training of systepianners
does not solve the problem of the skills of the ynaho are supposed to perform less challenging (and
perhaps less remunerative) jobs. Education towandsan and community values does not necessarityrécc
with the demands of competitive education towardekence and achievement. The topic of professiona
education, for instance, can be seen as a deg fweople to work at manual labor instead of eotrating
unhealthily on "theoretical matters". But it mag@be seen as a means of labeling and channebsg th
deemed unfit for prestigious academic studies. \Watfard to the Arab public, an additional gap wasifest
in that during the early years of statehood no degeofessional education at all was on offer im $kector.
For a discussion on professional education in ¢ivéish sector, see in Tsameret, "Zalman Aran and the
"Productivization" of Bnei Edot Hamizrachevra ve-Kalkala be-Israel: Mabat Histori ve-AchshéHeb.:
"Society and Economics in Israel: a Historical @&ahtemporary View"; 2005).
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Another of Israel's problems stems from being situated in a region where labor costs
are much lower than in Israel. This creates an incentive for Israeli manufacturers to
move operations or workers to neighboring countries, in order to avoid the costs
stemming from minimum wage and other labor legislation. Such moves are even
grasped as contributing to the political effort to stabilize the region. This gap between
labor costs in Israel and labor costs in other regions also creates a great incentive to
smuggle in foreign workers and employ them here under conditions of semi-slavery. As
mentioned above, this also increases unemployment, as well as the employment of weak
workers in conditions below the minimum mandated by law. Large employers dodge the
laws by employing workers through manpower contractors. The catch for workers in this
reality is that many employers can and do pay less than the minimum wage, while the
minimum wage itself does not permit a dignified existence. The ensuing problems are of
course both social and economic.

To this analysis we have to add another three factors: the weighty burden of public
expenditures on defense, which stems from the absence of a stable peace between
Israel and its neighbors; the large rise in life expectancy, exposing the weakness of
the health insurance and pension schemes, which had assumed a lower life
expectancy in all their calculations; and an immigration policy that does not generally
take social and economic factors into account—at least not with regard to those entitled
to immigrate to Israel under the Law of Return and to those awarded status as part of a
process of family unification. Whereas the second of these factors is common to all
Western countries (which are also having to contend with increasing unemployment and
the poverty and attendant problems of those unable to integrate in the labor market),
the other two factors carry unique weight in Israel, especially due to the economy's
relatively small size.

Thus although in terms of economic strength Israel occupies a prominent position in
the region, the figures are so troubling it is not inconceivable that a deteriorating
economic situation will strike not only at people's welfare and sense of cohesion but at
the stability of democracy itself. In this field the problem is particularly difficult because
change requires long-term processes, from the efficiency of primary and high school
education to the quality of professional training and the public's work ethics. When we

add the differential patterns of population growth in Israel an even more worrisome
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picture emerges: the populations that are growing the fastest are those that are
weakest in terms of their ability to integrate competitively in the economy and
contribute significantly to economic growth. On the other hand, these populations are in
need of a high level of services due to family size.

If Israel wants to preserve its capabilities, its standard of living, its levels of
development and prosperity, and a substantial ability to distribute the fruits of
prosperity to all sectors of the public, so that the standard of living should be cause for
public cohesion rather than division—then significant long-term planning and
reorganization is required in all these areas. In recent years several structural reforms in
the right directions have been carried out in the economy, but the structural weakness is
still there and regarding at least some of the issues (mainly in the field of training and

participation in economic life) a long and hard road still lies ahead.

5. Challenges to a Peace-seeking Israel

The fact that almost sixty years after achieving statehood Israel is still in conflict with a
great many of its neighbors, in part an active conflict periodically deteriorating into
violence, is no doubt one of the biggest disappointments of the Zionist enterprise. So
much has been written on this topic that there is no need for me to outline a
comprehensive argument here. Peace is a part of Israel's strategic objective from a
combination of reasons, both prudential and moral. A situation in which there is no need
to invest exceedingly in defense, impose prolonged compulsory conscription on the
population, and embark every once in a while on a military operation that wreaks death
and destruction is preferable in every respect to a situation in which such things are
necessary. In the absence of a perpetual existential or military threat to the state, it
would be possible to invest more in the civic and social fabrics of life within it. The
elimination of conflict would improve personal security and would be likely to have a
very positive impact on the relations between groups in Israel and in the entire region.
One need only compare the mechanisms for managing disputes in the European
Community, or even between Quebec and Canada's other provinces, to those extant
here, in order to recall how beneficial it is when a country does not have to contend with

existential threats from its neighbors or from groups within it.
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If real peace is not a feasible possibility, it would be best to arrive at a stable balance
of mutual deterrence. Such an equilibrium enables each of the sides to preserve its
deterrent force yet devote its best efforts to internal development, knowing that none of
its neighbors has good reason to either go to war or pose a threat that might plunge the
region into renewed conflagration.

Peace, however, or a stable status quo, is a state of calm or mutual acceptance. The
debate over whether peace in the region is possible and how to arrive at it has been
complicated by several factors: a failure to distinguish clearly between assessments of
the desires, intentions or capabilities of the sides, the difficulty of determining what
these assessments and capabilities are, and the debate over the way these assessments
should impact Israel's desired course of action. Additionally, because of the many
different assessments and values there is profound controversy on this issue in Israel,
which makes it difficult to stake clear-cut positions or arrive at a policy that garners
broad support.

As opposed to the other objectives—which can still be spoken of coherently as
objectives of the entire state, though there may be internal conflicts of interest
regarding them—here the controversy is much deeper. Despite the very broad
consensus that Israel would be better off in a state of peace or non-belligerence with its
neighbors, the fundamental question is what the territorial and demographic basis of this
stable situation should be. Its prolongation imparts an added dimension of intensity to
the controversy, which is fed by opposing fundamental conceptions of Zionism, Judaism
and the meaning of Jewish national revival in the Land of Israel. It also depends to a
large extent on assessments of the positions and capabilities of the other side to the
conflict. It appears that in the Arab world in general, and among the Palestinians in
particular, there is a similar variety of approaches to the conflict and the proper way to

manage or resolve it.*

Another significant point is that the Zionist enterprise's approach to many issues,
including this one, was never exceptionally sober or cautious. There was a strong
element in it of revolt and defiance, a willingness to take risks on behalf of vital
existential objectives. One of the movement's important mottoes was, "If you will it, it is

no dream." Will and sacrifice would yield results which the more cautious would say
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were unrealistic. Zionism did indeed succeed in places where cautious people would have
foretold it would fail. There are those who think that Israel should continue to espouse
this approach. Others think that a more cautious approach should be adopted now that
the objective of statehood has been achieved. A prominent exponent of this second
approach is Yehoshafat Harkaby, who has contended in a series of essays that the Arabs
have long since come to the conclusion that they cannot destroy Israel without paying
too high a price; and the time has come for the Jews also to stop thinking like Bar
Kokhba, put aside their dreams as just that, and start conducting a pragmatic and sober
policy. It seems that Israel of the 21st century is heading in exactly this direction. Many
welcome this trend as a laudable development, whereas others think it heralds a

dangerous weakness.

I admit that I am no optimist in the matter of "peace" with the Palestinians. From
this standpoint, even though the peace treaties with Jordan and Egypt were a great
accomplishment for Israel, in retrospect they were shortsighted. The 1967 war made it
clear to all the Arab countries excepting the Palestinians that it would be impossible—
without paying a terrible price—to turn back the wheel and erase what was done in
1947-49. In the 1967 war Israel won an important political achievement, which it had
not been granted until then (nor immediately after the war): willingness on the part of
the neighboring Arab countries, which had lost territory in the war, to recognize Israel
on the basis of the same principles as the treaty with Egypt: complete return of lands
captured in 1967 and a commitment to deal with the Palestinian problem. Although
these treaties did not include explicit recognition of the Jewish right to self-
determination in Israel, Israel itself was of the belief that it would be able to deal with
this issue within the country's sovereign borders once these had been agreed upon.

But solving the territorial problem separately with each country leaves the Jewish-
Palestinian problem in an untenable situation, for the solutions to it are then restricted
to the small territorial unit of Palestine or the Land of Israel west of the Jordan. As early
as the Peel Commission in 1937, it appeared that this territory alone could not
accommodate the conflict. The Commission proposed to partition the country on a
demographic basis, concomitantly with the transfer of some of the Arab population to

other countries in the region. The situation has only worsened over the years.
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In order to debate in a sober fashion the conditions for arriving at peace, or at least
at a stable status quo, it is necessary to suggest a reasonable prospect for accord and a
reliable way of arriving at it. These two factors are complexly interrelated, for the more
reasonable the accord, the easier it will be to arrive at. Contrariwise, the greater the
opposition to the accord on either of the sides, the harder it will be to arrive at it without
inflaming not only the conflict between the sides, but also violent conflicts within each of
them. The more distrust there is between the sides, the harder and more vulnerable
becomes the process of reaching an agreed compromise-at least a tacit one or one
based on passive consent-and implementing the gradual political steps to put it into
place.

The difficulty is aggravated in that both nations bear the deep scars of a prolonged
conflict. As many have argued, it is a conflict that cannot be understood without
studying the past, but impossible to resolve without ignoring the past and adopting a
future-regarding policy. Even a stable status quo, forgoing a permanent agreement, an
end to all demands, and "peace," require far-reaching concessions and acceptance on
both sides. There needs, at least, to be an actual acceptance for a certain period of time
and a clear mutual preference for engaging in development rather than continuing the
struggle and subordinating all other goals to achieving one objective.

The Zionist movement's original vision encompassed a Jewish state not only in the
Land of Israel west of the Jordan, but in parts of the Transjordan as well. It also included
peace between Jews and Arabs. Hopes of peace were based on the assumption that
Jews would succeed in becoming a considerable majority in the entire territory, and that
the progress they would bring to the region would make them welcome to the local Arab
minority. This was Herzl's vision in Altneuland. Jabotinsky had the same end in mind but
foresaw it would arouse Arab opposition, as any proud nation would resist losing
sovereignty in its homeland. Therefore he predicted there would be an "iron wall" stage,
followed by Arab recognition of the balance of power. This he thought would pave the
way to a large Jewish majority living in mutual dignity and equality alongside a small but
proud Arab minority.

Jabotinsky was right about Arab opposition. He was wrong thinking it would be
possible to bring millions of Jews to the Land of Israel who would become a majority

overnight. He was also wrong about the Jewish settlers' desire and ability to treat the
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Arab inhabitants fairly and magnanimously. However, by the time of the UN's Partition
Resolution, the reservoirs of world Jewry had been tragically decreased by the
Holocaust, and the Jewish state established by that resolution did not have the large
majority required to make Jabotinsky's dream come true. The iron wall was established
to defend a state with a minority of the inhabitants in the Land of Israel west of the
Jordan, on the basis of a small and vulnerable territory.

The balance of power led to the desired result, at least in the medium range, in
relations between Israel and Egypt after the Arab armies' defeat in 1967 and partial
victory in the 1973 war. Egypt preferred to turn to the West and to adopt a strategy of
reconstruction rather than invest resources in futile wars against Israel. Egypt was
willing to postpone the solution of the Palestinian question to another time, but the
persistence of the problem bred a cold peace and intense continuing hostility between
Israel and most of Egypt's political and cultural elites.

Egypt did, however, receive every inch of its land back. So, too, did Jordan, after to
some degree renouncing any resumption of control over the West Bank. Apparently, a
similar accord could have been reached with Syria. The principle that served the region
well regarding these countries, however, cannot suffice to resolve the primary conflict
between Israel and the Palestinians.?®?

The difficulty concerns not only the political will of the sides but objective reality as
well. In recent years several blueprints have been proposed for a permanent settlement
in the region. All of them are based on a two-state paradigm (with varying degrees of
emphasis on the fact that these are two states for two peoples), taking the 1967
borders as baseline, on divided sovereignty in Jerusalem with effective guarantees of
access to holy sites, and on a settlement of the refugee - or the "right" of return -
problem, which does not include extensive resettlement of refugees and their families in
the State of Israel's territory. The various blueprints differ in details of great importance,
which the authors of these proposals assume will be worked out by agreement between

the parties. Generally they assume that once the blueprint is implemented, relations

292 For years there has been an argument whether téstiRan problem is the heart of the conflictnuzrely
the focus of a deeper conflict between the Jewisie sind the Arab and Muslim world within whichidts.
The consistent declarations by the Iranian presigerecent months, likewise the changing pattefs
struggle against Israel, undoubtedly lend suppotié latter view. All the same, it is unclear whaght
happen in the region if it were possible to arave stable arrangement, in the form of an actuedra or
firm understandings, between Israel and the Palass.
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between the sides will become trusting and peaceful, and thus allow winding borders
and cooperative mechanisms at all levels.

On both sides there seems to be a measure of recognition by some of the elites and
some of the public that such is indeed the 'right' blueprint for a relatively stable status
quo or peace accord. Here, however, there are two catches, which have accompanied
this conflict since it began.

First, the blueprint's ability to lead to stability depends in part on the fact that there
is indeed a broad consensus within both publics that it is the right one. Due to residues
of the past, there is no such consensus among the publics. Such a blueprint could lead
to stability if it were the result of a clear-cut military victory. But the dynamics of the
conflict no longer permit a military victory of this kind. In Israel there are fears that such
a blueprint will not be stable if Palestine is permitted to arm at will and strike military
alliances against Israel. On the other hand, the significant demilitarization of an entire
country (as opposed to demilitarization of small parts of a state's territory, as is the case
in the treaty with Egypt and might reasonably happen with Syria) is something that
Palestine would find hard to accept, especially against the background of the prolonged
conflict with Israel. Second, and no less troubling, a large part of the Israeli public's
support for such a blueprint is based on a desire to disengage and return to a reality of
partition. Even in conditions of economic cooperation it is unclear whether the
Palestinian state would be viable. In isolation from Israel, Palestinian independence is
realizable only in tight connection with other economies to help develop the Palestinian
economy. Then we come to the issue of Jewish settlements. The usual blueprint includes
exchanges of territory between Israel and Palestine and the evacuation of Jewish
settlements outside the agreed border. There is disagreement concerning how many
settlements and how many people would have to be evacuated in this framework. In
addition, this might be a long process of trust building, which might well be undermined
by the fear, always present in such situations, that any long-term interim settlement
might be perpetuated. This is certainly the case regarding Jewish settlements that
require access roads compromising the territorial contiguity of the Palestinian state. And
we still haven't touched on the thorny issue of a safe passage between the Gaza Strip
and the West Bank that would not be under Israeli control, but not cut Israel itself in

twol!
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In other words, on the assumption that time will be needed to stabilize the situation
and arrive at acceptance and reconciliation, the interim period has to introduce an
effective response to the Palestinian Authority's economic and political problems without
requiring too much economic dependence on Israel or freedom of movement between
Israel and the Palestinian state. Instability, however, is inherent in a situation where a
developed and a much less developed country exist side by side All the more so when
the people of the less developed country feel that historically, culturally and ancestrally
they belong to the territory of the more developed country, and a great many of them
still live in it as citizens. Besides, during the transition period it is likely that some of the
Jewish settlements in the Territories will remain in place, with an effective differentiation
being struck between the free access of Jews and Arabs to Israel.

Indeed this is one of the topics that the blueprints for peace usually prefer to avoid:
what will relations between the two states be like? How much freedom of movement will
there be between them, what measure of dependence between the different parts of the
land? This, too, is part of the difficulty. The problem is not just the conflict and the
desire to resolve or manage it. Some acute observers of the conflict think that while the
two-state solution is, on the face of it, the tragic yet most just solution to a conflict
between two peoples both claiming the entire land to be all theirs, the land they are
fighting over cannot in fact be divided.

This awareness among people of varying and even conflicting approaches in both
groups in turn feeds a large measure of opposition to the permanence and certainly the
legitimacy of the two-state solution.

It is generally said there is a lack of symmetry between Israel and the Palestinians.
The Palestinians are the occupied, Israel the occupier. The Palestinians are weak and
Israel is strong. Therefore Israel should bear the brunt of the "cost of peace." The
Palestinians have given up 78% of their homeland. At a minimum they demand
recognition of their exclusive control over the remaining 22%. There is some validity in
these claims, and they are indeed part of the basis for recognizing that the two-state
solution according to the suggested blueprints may not be the optimal one, but perhaps
a possible one.

This kind of blueprint, however, facilitates the dynamics we now clearly see with the

disengagement from Gaza and the Hamas victory in the Palestinian elections early in
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2006: the Palestinians demand control over any territory from which Israel withdraws.
They demand Israeli withdrawal from all the territories captured in 1967 not as a matter
for negotiation but as a right. When Israel hesitates, they threaten to resort to "armed
resistance," a euphemism for striking at Israel's civilian population. Withdrawals do not
contribute to stabilization, but may have the opposite results.

It is too early to predict how matters will develop in the region. On one hand, the
election victory of Hamas encourages continued progress at the unilateral level. Israelis
will argue among themselves and give a mandate to those who promote what is deemed
Israel's national interest. However, any unilateral steps that Israel takes must fall short
of the more or less agreed blueprint, which is supposed to be the basis for a long-term
interim settlement or an actual permanent settlement. It appears that such steps will
require the massive uprooting of Jewish settlers without reaching an agreement, and will
not contribute to stabilizing the situation unless there is clear and unequivocal
international support for them. It is vital to demand that unilateral steps be accorded
international legitimacy, which should encompass not only the designated borders but
also recognition of Israel—not only as an independent state, but as one meant to ensure
Jewish self-determination, with all that this entails—within the constraints of democracy
and human rights. On the other hand, it might be that the Hamas government could
possibly afford to start the necessary process among Palestinians of distinguishing
between wishful longing for a homeland entirely ruled by Islam and the long-term
political arrangements allowing a life of independence and dignity for both Palestinians
and Jews.*

Even in the most optimistic scenario, I'm afraid there will not be a full resolution of
the conflict by peace accord in the foreseeable future. There is too great a distance

between the demands from significant portions of both nations.?*® I hope there will be

23The primary issue here concerns the "right" ofretifhe Palestinian position may be tactical amy tmay
ultimately accept—uwithout actually agreeing to itreoof the existing formulas. From my reading of
materials and protracted discussions between thepgr however, that is not my impression. The gnobl

here is that creating a political reality of borsleiill not suffice; real steps must be taken suchehabilitation

of refugees, eliminating their status as refugdissnantling UNRWA, etc. Here it is not a mattercbiinging

(or refusing to change) a paragraph in a covetntil such processes take place openly and explieie
cannot speak of a settlement or stabilization efabinflict. The rise offamashas also honed this aspect of the
problem. Paragraph 2 of tikamascovenant speaks of the Palestinians' right tametutheir homes In

every discussion the demand is heard to estabi&destinian state within the 1967 borders withusalem as

its capital, and to recognize the right of return.
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progress towards a reality of greater independence, freedom, dignity, prosperity and
security for both nations. An enduring reality of this kind may be more helpful than any
"peace accord" to the necessary processes of building trust, reconciliation, and mutual
recognition.

Israel, however, must be very patient.?®* Furthermore, it is a question of great
importance here what the state's goal is. Does it consist only of peace and stability for
all of the state's citizens, regardless of origin and national affiliation? Or does it include
also the state's special responsibility for the effective realization of Jewish self-
determination in (part of) their historic homeland? If the latter answer is given, Israel
must think about both stabilizing the region and ensuring Jewish self-determination. The
two may now go hand in hand. But looking farther to the future, these interests might
no longer coincide. The policy that Israel draws up now must in the long term serve in
the interest of both objectives. It has to be regional in conception and not be limited to a
blueprint for relations between Palestinians and Jews in the Land of Israel west of the
Jordan. This broader perspective is required for many reasons, including the fact that
some of the Palestinian refugees live elsewhere and a full and stable settlement must
take their welfare into account.?®

The difficulties that I have noted here are among the factors which convince the likes
of Gavron or Tilley to support the vision of a single state between the Mediterranean and
the Jordan River. I fear, however, that this vision is even less practical today than that
of two states. In any event, it is a vision that takes much more thought and preparation
than had been given to it. Especially when one assumes - as I do - that one has to
guarantee Jewish self determination even if this is done at the sub-state level. Someone

who does not believe it is possible to leave any Jewish settlements at all in the

294 0On this matter | am in agreement with Nobel Lawrdatael Aumann that whoever pursues peace too
avidly is bound to be disappointed. | do not knolaether these views stem from scientific insights game
theory or from simple common sense.

295 As noted above, | see the part of the vision thatimes that the Palestinian state is supposed"feebeof
Jews" to be a problem. Yet, this result seems fabis if Israel's deployment along recognized brwite
performed unilaterally. Though there might haverbseme logic to it in the Gaza Strip, however, ¢hisr
none at all in the complex reality of the West Banto not think that Israel should maintain sovgméy in
Hebron. | do think, however, that a way should teght to leave a Jewish settlement in Hebron (arssiply
in other places) under Palestinian sovereigntytrédtegic view of the conflict's patterns of longre
development should dictate such an approach to @iateepolitical problems as well.
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Palestinian state will find it hard to picture the vision of a single state in which Jews and
Arabs live at peace together.
This brings me to the next chapter: the interrelations between the elements of the

state's meta-purpose.
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IV. Elements of the Meta-Purpose: Interim Summary

Up to this point I have dealt with each of the elements in itself, just noting some internal
tensions bearing on the realization of each one. But part of the meta-purpose's
complexity—and some of the most basic arguments against the possibility of
consistently sustaining it—rests on the argument that there are profound internal
contradictions between the elements, giving rise to an overall incompatibility, or at least
fundamental tensions. And this in turn, so the argument goes, makes it very difficult to
realize one element without seriously undermining the others. Sometimes these
contentions are mirror images of each other. Of course, my case in support of the meta-
purpose would not be complete without some discussion of these contentions. I contend
the exact opposite: there are indeed important tensions between the meta-purpose's
elements, but these highlight the importance of viewing the purpose as a whole rather
than only its parts. For the strength of the meta-purpose lies in its entirety and not just
in the ability to realize each of the elements on its own.

It is important to note here some important differences between the meta-purpose's
elements. First, there is the fundamental difference already noted above between
Jewishness, which is a particularistic element, and the other elements, which are in
principle universally valid regardless of religion or nationality. Ideological controversy
swirls around these elements too, but there is no simple correspondence between these
divisions and ethnic or religious tensions. Secondly, there is an important difference
between essential elements dealing with social and political realities, such as the state's
Jewish character, prosperity and modernity, or peace between the state and its
neighbors; and elements dealing with the governmental system and constraints upon it,
such as democracy and the protection of human rights. For while the combination of
democracy and human rights is supposed to provide the answer to the question who
decides and how, the meta-purpose's other elements identify the essential goals that
define and constitute the given society. It is not surprising, then, that democracy and
human rights enjoy broad support while there are deeper divisions regarding the other
elements. It is indeed encouraging that controversy does not extend to the rules of the

game and the need for a common civic framework, in which all individuals and groups
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act, that includes rules for decision-making as well as essential constraints in the form of
human rights.

I shall begin by discussing Jewishness vis-a-vis the other elements, move on to the
internal tension between two elements of the common framework—namely, democracy
and human rights—and conclude by considering the goals of prosperity and modernity

as opposed to that of social justice.

1. Jewishness vis-a-vis Democracy, Human Rights, Peace and Prosperity

One of my objectives in this essay is to alert us to some risks involved in the persistent
debate, which broke out with the legislation of the Basic Laws in 1992 and has since
intensified, over the alleged tension or essential incompatibility between Israel as a
Jewish state and as a democratic state.’® I myself have contributed to this debate,
which was and continues to be an important one. Sometimes, however, it is grasped as
exhausting discussion of Israel's meta-purpose. It also tends towards drastic
conclusions. Some participants think that there is indeed an inevitable, head-on collision
between these two elements, and therefore any attempt to combine or integrate them is
doomed to failure. Some would infer that Israel should promote its Jewishness and let
democracy take care of itself, while others put democracy first and would cancel or
attenuate the Jewishness element. Furthermore, since Jewishness and democracy are
grasped as conflicting elements, people in turn are depicted as being for either one or
the either. A person, group or party can no longer stand for both Jewishness and
democracy, in favor of both prosperity and human rights.?%’

Indeed, almost every ideal has its own internal tensions. One of my important goals

in this essay is to show how a state with a complex meta-purpose should search out its

2% As a sociological matter, the debate began todradd in these terms only after the enactment oBtsic
Laws of 1992 and the outbreak of an argument ammigjs over their status and meaning. Consequently
jurists initially took too prominent a role in tldkebate. The Basic Laws are significant becausertiagl( the
beginning of a process in which Israel is tryinddme an agreed collective identity for itselfid® anchored
in a constitutional document. However, the debaieportant in itself, even if we do end up with a
constitution. Indeed, decidingt to anchor it in such a document may be an impbdattome of such a
debate.

297 On the other hand, there are those who see noacfictipn at all between the state's Jewishness and
democracy. | do not discuss their position bec#usgems to be, in effect, that the existing temsioes not
necessarily lead to an internal contradiction &ermstassert. It is hard not to agree that a statehvdefines
itself as serving the political self-determinatimipart of its population is unable to grant aliitsfinhabitants
and citizens full equality, including equality iallfy identifying with the state.
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way without overlooking any of the elements; considering both the decisions it makes
and the decision-making mechanisms it adopts; both the values it promotes and the
constitutional and structural framework it establishes-in order to do so in the best
possible way.

The strength of the meta-purpose that I have been sketching lies exactly in its
complexity. Yet among the elements, the state's Jewishness is indeed distinctive as an
element which a large majority of the Arab public cannot be expected to share. We have
also seen that while part of the difficulty of accepting this element for the Arabs in Israel
(and in the region) lies in painful residues of past history, part of it also in the fact that it
is still an active conflict and Palestinians do not yet enjoy independence and political
self-determination in any part of their homeland. But for Jews, Jewishness is not an
element that can be isolated and discussed on its own, one element among others that
may be in opposition to democracy, human rights or prosperity. The purpose includes all
of these elements together. The state was established in order to make Jewish self-
determination possible. The state is indeed committed to the meta-purpose's other
elements. It is exactly for this reason that the state, whose meta-purpose this is, can
demand of the Arab minority to accept not only those elements convenient to it but also
this other element, which from the standpoint of the majority is an inseparable part of
the state's meta-purpose and the distinctive reason for its existence.

Mention is frequently made of the tensions between Jewishness and the meta-
purpose's other elements. This is a useful reminder that any unconstrained promotion of
steps to preserve the state's Jewish character is indeed liable to conflict with other
values, so the matter requires balancing and weighing all the factors. Stressing these
tensions, however, often means that the reinforcement and interconnection between the
state's Jewishness and these other elements is not given enough emphasis. Israel is
Jewish because a large majority in the state wants it to continue being so. In this
important sense the country is Jewish because it is democratic. And if it were not
Jewish there would be great tensions between the state and democracy, since a primary
and legitimate desire of most of the population would not be sufficiently addressed. To
the extent that Israel is prosperous this is to no small degree because it is Jewish and
due to the unique circumstances of the country's founding and continuing existence. The

demand for social justice not only stems from universal human rights or a broad
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conception of equality, which is supposed to be part of democracy, but is a tradition
deeply embedded in Judaism itself.?%® It should also be kept in mind that for the Jews,
any weakening of Israel's ability to ensure both aspects of the right of self-determination
for them - physical security, and a cultural security of identity based on being able to
lead a full Jewish life in the variety of ways of modern Jewishness- is the biggest threat
to their vision and their future. The Jews therefore will not sit idly by in the face of
processes that appear to threaten this ability. It is important that this quest of theirs to
preserve effective self-determination will not be pushed, by means of a universal
discourse of democracy and human rights, into places where defending this right seems
impossible without recourse to apartheid or an additional imposed partition, which in the
nature of things will exact a terrible human and social cost.

The conclusion, therefore, is that Israel should conduct its affairs without violating
the human rights of others, as individuals and groups. But if Israel were to cease to
exist as a Jewish state it would greatly weaken the protection currently provided to the
right to self-determination of Jews, as individuals and as a group. Israel has to be aware
of both aspects, but its first responsibility is toward preserving the Jews' ability to enjoy
effective self-determination in this, their only state (even if in future it may be possible
to protect it without a state of their own). This is not a case of simple contradiction
between Jewishness and the state's Jewish distinction on one hand and universal values
of humanism and progress on the other. The relations between the elements are more
complex than that. It can be said that at least in the foreseeable future the stability and
rights and welfare of everyone in Israel—Jews and non-Jews alike—will be better
defended under the sovereignty of an Israel in which the Jewish people exercise their

right to self-determination than in any alternative political arrangement.?*

2% For this reason there are interesting alliancésettound in Israeli politics. Someone consideredember
of the "Left" on the issue of the occupied teriigsrfrequently might belong to the liberal schaoimatters of
economic and social policy. The religious elemewtsich generally tend to the "Right" in regard tbe L.and
of Israel, are usually on the side that supporesised investment in education and promotes aureeat
social justice and concern for the weak.

299 some will certainly object that this argument igiieg the question and refusing to look at things
reasonably from an Arab point of view. However, Wigbrous objection by the great majority of Istael
Arabs to exchanging their Israeli citizenship fdPaestinian one in a territorial swap betweencthentries
shows that they too appreciate the advantagesioglin Israel. For their positions, see Arieliadt, Avon ve-
Ivelet(Heb.: "Injustice and Folly"; 2006). Support fbig idea can be found also in tHamascovenant,
which asserts that there will be peace and sedarBalestine only under the rule of Islam, ancetssalso
that this is a humanistic stance.
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This holds true not only for the major groups of Jews with their variety of approaches
to religion, but for Muslim Arabs as well. It rather clearly applies also to other minorities,
some of them Arab. For example, though the Arabs contend that they are being
discriminated against under Israeli rule, hardly any Jews at all remain under Arab rule.
Until the 1967 war Jews were denied access to the Western Wall and the Old City's
Jewish quarter, whereas after that war control of the mosques on the Temple Mount was
left in the hands of the Muslim Wagf authorities and worshipers have regular access to
them. Jews were permitted no access to the Tombs of the Patriarchs in Hebron until
1967, despite clear international assurances, but since there has been a stable
arrangement dividing access to the spot between the two communities by time and
space. In Israel the Christian Arab minority and its sacred sites are protected at least no
less then in Palestine or in Arab countries such as Egypt. Israel also grants full freedom
of action to believers of religious faiths such as the Baha'i, who suffer from lack of
recognition and lack of protection of their freedom of religion in Egypt (not to mention
the ability to maintain lively centers such as the one in Haifa under Israeli rule). Anyone
who proposes political solutions for the region has to contend in sober and responsible
fashion with this reality.

The relationship between the state's Jewishness and peace is perhaps the most
complex of all. The state of belligerence or continuation of the conflict in the region is
connected, of course, historically and practically, to the Jews' desire to exercise
independence here. It is important to distinguish between questions regarding the
"occupation" and those regarding the continued existence of a Jewish state in (part of)
the Land of Israel.

Many believe that Israel's continued existence in the region as a Jewish state will
lead to perpetual conflict threatening world peace. This analysis leads to the conclusion
that it was a mistake to establish the State of Israel in the first place and in any event
Israel cannot viably continue to exist here as a Jewish state. The attempt to solve the
problem of the Jews in Europe has only created a new focus of bloody conflict. What else
follows from such an analysis of reality is unclear, however.

Others think that the UN decision in 1947 was correct and justified, and that the
problem only began with the occupation following the 1967 war. They note that there

has been progress also in the Arab world, which now evinces a willingness to recognize
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Israel as a Jewish state within the 1967 borders. According to this analysis, Israel can
possibly be both Jewish and peace-loving. Actually, it will remain Jewish only if it
pursues peace and agrees to a resolution of the conflict, redeploying within recognized
and defendable borders with a stable Jewish majority within them.

Some opponents of the two-state solution (which this essay presupposes) think that
it is impractical, bound to be undermined by a combination of demographic processes
and Arab unwillingness to accept a Jewish state; and some think that it is unjustified.
There is an asymmetry amongst them in favor of those who think that Israel has no
viability as a Jewish state. For a large Jewish state between the Mediterranean and the
Jordan is sure to be a focus of strong international opposition and unceasing violence.
The prospects of a smaller Jewish state, within borders that for the time being support a
stable Jewish majority, are unclear.

This is precisely why proponents of self-determination for Jews should also think
beyond the vision of two states within the current borders. In the short and medium
term, it does appear that the two-state solution more or less within the 1967 borders is
what will grant both nations their freedom, independence and dignity. However, the
instability inherent in the fact that the Jews are a tiny minority in a region with a huge
Muslim Arab majority must spur creative thinking regarding both the political structure
in Israel and the possibility of expanding consideration of these issues to the regional
and meta-state level.

My main goal in this essay is to induce and promote creative thinking of this kind.
Several ideas have been proposed over the course of the essay. Here I will say that,
paradoxically, long-term thinking of this kind may require the separation of certain
aspects of the State of Israel within its current borders and structure from the
institutions and decision-making mechanisms concerned with the entire Jewish nation
and its existential interests. These include maintaining the ability to exercise strong
political or autonomous self-determination in part of the Land of Israel. Israel has a
commitment both to all its citizens and to Jewish self-determination. It is important,
however, that alongside the state there should also be institutions—as there were before
the state's founding—whose interest lies in the existence of the Jewish people, in Israel
as well as abroad. Therefore it is vital that national institutions, such as the Jewish

Agency and the Jewish National Fund, return to dealing with Jewish national affairs and
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cease to enjoy official standing in Israel with the concomitant physical and financial
support of the state.?'® This "privatization" of national institutions is critical both for the
sake of restricting the contexts in which Jewish affairs take precedence over civic
matters, and to allow the Jewish nation to rejuvenate and improve the efficiency of
these institutions, which by nature have no egalitarian civic commitment to all of the
state's citizens. The existing situation gives rise to justified contentions that policy
conducted by official institutions of the state is biased towards purely Jewish interests.
But it also weakens the Jewish nation's ability to promote the legitimate interests
concerning its existence in Israel and abroad without frequently having to restrict itself
by the consequences of its policy to Israel's non-Jewish citizens.

The constitutional structure, but mainly the spatial-territorial structure, must take
into account both the needs of individuals and of groups and the Jewish collective's vital
need to have a contiguous geographic unit, in which a solid and stable Jewish majority
can be sustained over time. It is legitimate to take action to preserve the state's
territorial integrity. But preparations must be made also for a situation in which national
cohesion takes precedence over territorial integrity even within the state's current
borders. Again, this doesn't necessarily require the dismantling of the political
framework. It does, however, require such preparations as will make it possible to
create cohesive autonomies from a territorial and national standpoint, which will be able
to forge their relations according to their relative numbers and other factors. Israel
should use its political sovereign powers to plan such spatial divisions, which may
provide an appropriate response to all these needs. The matter has both spatial-

territorial and constitutional-administrative dimensions.?!*

2% this sense, it is much the same regarding oalatbetween religions and the state. As Yeshayahu
Leibovitch noted, a certain institutional sepanatieetween religion and state is in the interestsobf.

1 The issue of territorial integrity has now arisarthie context of the Palestinian state's viabititthe
framework of the two-state vision. Indeed, the B@téan state will not be able to serve as a fadfus
Palestinian self-determination without significéerritorial integrity. Such integrity, however, dorot require
that every single Jewish settlement be dismantiedlocated. It demands only that the Jews be nigta
minority, but one lacking territorial control oviarge parts of the Palestinian state or its maindit arteries.
Some will contend that inside Israel itself thipitois of no importance. | beg to differ, evenlie texisting
conditions. For a discussion, see my article "Aanin Israel: in the wake of th@a'adan decision" (2001).
But a long-tern analysis of Jewish self-determorain the region should take into account thasnag! itself
there are territorial "pockets" controlled by Jemsl others controlled by Arabs. Israel has to detbnly
with the absolute numbers of populations withifbitt with their territorial dispersion as wellidtimportant
to limit the areas inside Israel in which the disen of Jews and Arabs prevents effective communit
autonomy within them. This reality meanwhile exidte to a combination of historical factors, petsple
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Despite the prominence and centrality of tensions between Jews and Arabs in any
attempt to structure reality in Israel, it is important to emphasize that not all of the
country's problems stem from the tension between Jewishness and other elements of
the meta-purpose. Not a few of them are also connected with internal tensions between
other, more all-inclusive elements of the state's meta-purpose. Regarding these
tensions, the argument in favor of promoting one element "at the expense" of another is
immanent to any human society. It is not unique to Israel. It doesn't pit Jews and Arabs
against each other, but different groups of Israel's citizens, the differences between
whom are not necessarily national or religious.?** This argument too needs to be
answered on both levels: the substantive issue on one hand, the decision-making
mechanism on the other. The main feature of the decision-making mechanism in the
meta-purpose is the relationship between democracy and human rights. I shall now turn

to this topic.

2. Democracy and Human Rights

There are two parts to this discussion. I hinted at the first above in my decision to give
democracy a relatively ‘thin” meaning, one which does not include the defense of human
rights. The second concerns the special characteristics of these two elements and the
balance between them in Israel and its legal system. Both discussions will be brief. In
recent years a wealth of literature has appeared in Israel and abroad on these very
topics, and here I do not intend to innovate or develop but merely to place things in

context.

preference to live in their own cultural and naibcommunities, and political constraints. It igpiontant that
decisions in these matters not be based solelfediscourse of individual human rights, as ceranal
element as it is in relations between the groupshik context note should be taken of Arab puleliaders'
remarks during the 2006 Land Day demonstrationih declaring that the fight against the dematitaf
houses built without a permit was a fight for "Asabery existence" in Israel.

212The way the vote breaks down in Israel reflectsmspicuous and complicated picture. It may not gwa
be easy to follow voting patterns, but some geigtibns can nevertheless be made. Very few Jéanyi
vote forBalad or Ra'am-Ta'al but an appreciable number of Jews do votédfmlash in which there is a
complex internal struggle between national andscésments. In "Jewish" or "mixed" ballot-boxesréhevere
not enough votes to gitdadasha seat in the Knesset. In "Arab" ballot-boxesanfgw votes went to Zionist
parties. However, the Labor Party's Arab candidat® elected mainly by Jewish voters. About 80%aib
votes (not including the Druze) went to Arab pariiimcludingHadash), 9% to the Labor Party, 4.5% to
Kadima and the rest distributed amoligretz Shasand other parties.
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There is no normative difference between adopting a rich characterization of
democracy, which includes human rights, and adopting a thinner characterization of
democracy together with an explicit commitment to human rights. Both contain an
explicit commitment to both elements. In the first format, however, tensions between
elements of the ideal are internal to democracy. Someone who does not agree with a
certain conclusion stemming from a certain conception of human rights is branded not
just an "enemy of human rights" but an opponent of democracy. In the second format,
to the contrary, the commitment to democracy as a system of rules of the game and the
rights that come with them is made independently, and a separate discussion is devoted
to the question whether and how the power of authorized institutions in a democracy to
make decisions that seem to violate human rights should be restricted.

I shall demonstrate the difference with one of the most controversial questions in
Israel (and other developed countries)—the legitimacy of a preferential immigration
policy, which greatly limits the ability of foreigners who are not Jews or their family
members to obtain legal status in Israel, with particular emphasis on residents of the
Territories in recent years (under the temporary amendment to the Citizenship law
discussed above). This essay was being written prior to the High Court of Justice's
decision on the constitutionality of the law, and here I shall not refer to its details.
Nonetheless, this is a matter of principle, and it can be used to illustrate the difference
between the two theoretical approaches.?!?

Initially, the special restriction applying to residents of the Territories was based on a

government resolution. As soon as it was adopted, petitions against it were filed by

human rights organizations and a few individuals harmed directly by it. The government
felt that its decision might not withstand the scrutiny of the High Court of Justice and
therefore had a similar arrangement legislated by a Knesset law. The parliamentary
debate was stormy and harsh contentions were leveled against the law, but despite this
it won the support of most of the participants in the vote.

235ee HCJ 7052/0&dalah et al. v. Interior Minister et al. See also: Davidov, Yovel, Saban and Reichman,
"State or Family?" The Citizenship and Entry tatdrLaw (temporary order) 5763-2008'arat Din61

(2004). See also Rubinstein and Orgachuyot Adam, Bitahon ha-Medina ve-Rov Yehudi: Haetshel

Hagira le-Tsorchei Nisu'ifHeb.: "Human Rights, State Security and a JeMafority: the case of migration
for the sake of marriage"; 2006).
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There can be no doubt that the law gravely restricts the ability of Israeli citizens to
marry Palestinian residents of the Territories and raise a family in Israel, which is their
home, with the partner of their choice. The law also creates a significant difference
between them and Israel's other citizens, for in the case of an Israeli citizen who wants
to marry a foreigner the partner is entitled to be naturalized by the "gradated
procedure" and can after some time and under certain conditions become a citizen. This
course is not open to anyone who wants to marry a resident of the occupied territories.
Naturally enough, the injury is gravest to Arab citizens of Israel, who are most likely to
want to marry residents of the occupied territories.

According to the approach which views human rights as part of democracy, the law,
so the argument goes, violates the rights of Israel's citizens who want to marry
foreigners who are Palestinian residents of the occupied territories, and is thus also
antidemocratic.

According to the approach giving democracy a ‘thinner’ meaning, the law is an
expression of the democratic decision-making mechanism. If it does unjustly violate
human rights (and if these rights have been given constitutional standing in Israel's
Basic Laws), the courts may have the authority (and duty) to overturn it. However, the
human rights question will be settled independently of the democracy question. Israel's
democracy grants the power of legislation to the Knesset. It also grants a certain
measure of judicial review to the courts over Knesset legislation that violates human
rights. Comparative constitutional literature as well as analysis of principles show that
though the exercise of judicial review on suitable occasions may be consistent with

democracy, it is not a necessary requirement of democracy.

Be that as it may, a legal system and constitutional system have to contend with the
question of relations between the ordinary rules-of-the-game and decision-making in a
democracy and the substantive constraints on the outcomes of these rules imposed by
human rights, at both the theoretical-conceptual and legal-constitutional levels. The
complexity of these internal tensions reveals itself in the ongoing debate in all countries
over the justification of judicial review of legislation passed by the primary legislature.

The argument has not been decided. Most systems choose not to leave the primary
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legislature without any judicial restraint.?’* However, in those countries there is
continuing debate over its desired scope, as well as the identity, composition, length of
tenure and method of appointment to the institution that exercises this review.'

In Israel this argument has never been conducted systematically in the Knesset or
public, and has yet to be decided. We have seen that the development of the
constitutional process was not transparent and orderly, and that this compromised the
legitimacy of the decision by the Supreme Court that the Basic Laws of 1992 instigated a
"constitutional revolution" that gave the courts in general, and the Supreme Court in its
current composition in particular, the authority to overturn Knesset laws which are
deemed inconsistent with the Basic Laws.

It is crucial that this question be debated and decided in order to restore the
legitimacy of the courts and determine an arrangement clearly backed by society
regarding the balance of power between the legislature and the judiciary. The most
suitable model for Israel, it seems, is not "independent" judicial decision but one of
dialogue between the legislature and courts regarding what the constitution and
protection of human rights in the country entail. The constitution will have to provide for
the structuring of constitutional instructions so as to give this model the proper form.

In correctly structuring the relation between the democratic mechanism of majority
decision in the legislature and judicial review, based on the constitution or human rights,
the underlying conception is that this is not simply a case of a legislature that must be
treated with suspicion and a judiciary that will watch over it. Rather, it is one of mutual
commitment by the legislature, the courts and all of society to the prescripts of the
constitution and human rights, which include a delicate balance between the public's

decisions and those of the courts or the constitution's enforcer. The courts' primacy is

2 prominent exceptions are Switzerland, Holland, iaraicertain sense Australia and New Zealand.
25That the issue hasn't been decided is attesteuehyiéthora of writings on the topic, which conésuo
this day. The debate is being conducted at vateeds and has different historical contexts, et t¢ore
issue remains the same: there is an inherent tebsiveen the desire to limit the primary legisiatand the
fear that any such limitation might transfer thevpo of decision in fundamental matters into thedsaof an
unelected institution, delegated with authorityriterpret and enforce the constitution. For a disan from a
European philosophical perspective, see Alexy, dBeihg Constitutional Review and Representation”,
I*CON 3; for a recent discussion of the Canadiardel®f judicial oversight, see Tremblay, "The Lag#cy
of Judicial Review: The Limits of Dialogue betwe@ourts and Legislatures”, I*CON 3; for a modern
discussion of the topic in the United States, saekM ushnet's writings, especialliaking the Constitution
Away From the Courtl999). Regarding the situation in Israel, seervart "Judicial Review in Israel," in
Mishpat u-Mimsha#t (1997).
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valid in regard to human rights only in their thinner meaning. Regarding less clear-cut
matters, considerable weight need be given also to the way in which the legislature
grasps the proper balance between different rights and between rights and other
interests. This view is supposed to inspire both the way in which the legislature conducts
the legislative procedure, devoting attention to its implications for human rights, and the
way in which the courts examine the law.

Beyond this key question, in all systems and in Israel too it is necessary to examine
the compatibility of the democratic decision-making mechanisms themselves with the
special problems of the given society. This applies to the method of elections to the
Knesset, the structure of the executive branch and method of election to it, the relations
between the legislative and executive authorities as well as relations between national
and local power foci.

In our introductory overview we saw that Israel faces grave difficulties in all these
matters. It is important that the Knesset place them on its agenda and that they come
up for public debate and determination.**®

Despite its importance, the systematic treatment of all these issues extends beyond
the scope of this essay. Nevertheless I would like to highlight one topic which has not
yet received the attention it deserves, namely the question whether of the structure of
society in Israel does not justify creative thinking in a federative or quasi-federative
direction. I have already noted above that this may be suited for long-term thinking
about political frameworks throughout the region.

Today, the Knesset is elected through general, national and proportional elections.
We have a single legislative chamber, in which the various groups in Israeli society are
more or less fully represented. A federal or semi-federal structure based on cantons

might be more suited to address the country's problems. In such a system we would

218 From this standpoint the Israel Democracy Instituées mistaken to propose a comprehensive constituti
without examining in depth the present constitudlarrangements in Israel (except for the prop@sal’
determination of relations between ‘state and yimagogue’. According to the proposal, the courts,
maintaining the same appointments procedure, woaNg the power of judicial review &hessetaws, with
certain "constitutionally non-justiciable" exceptin matters of religion and state and the actmisof
citizenship. This proposal is not in accord witke Hpproach suggested here of a constructive dialbgtween
legislatures and courts, each authorized to makawn interpretation of the proper balances betwiggms
and between rights and interests.) For a genesaligsion of a proper outline for constitutionahiing in
Israel, see my introductory document to the madtstibmitted to the 16tknessetinder the aegis of the
constitutional committee headed by MK Michael Eitan
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adopt two legislative chambers, one on a national-proportional basis and the other on a
regional-cultural basis. It would be necessary to ensure that the Arab minority should
retain about one-fifth of the representation in the "local" chamber, and that its
representation in the proportional chamber should change according to the actual
balance of power.?*” A solution of this type might be helpful towards achieving several
objectives that Israel is struggling with today. It would focus attention on the
importance of spatial elements in the structure of Israeli society and its institutions. It
would make possible increased autonomy for distinctive communities, especially at the
level of Jewish-Arab relations, without threatening the majority-minority relations in the
country. And it would make possible a more complex decision-making mechanism, which
would on one hand reflect the population's occasionally shifting composition and on the
other hand determine those relations that appear central to the country's stability,
including Israel's ability to allow Jews to exercise their right to self-determination. This is
a far-reaching change in Israel's constitutional structures, and it should be thoroughly
examined in open debate between representatives of the major groups in the
population. There is of course fear that such debate might not be possible because
different groups will reject it out of hand. Despite this fear, anyone who acknowledges
that the problems are real and not merely the product of caprice or "racism" or "self-
loathing" should prefer direct examination and sober debate to covering them up,

whereupon they are liable to explode in violent and uncontrollable ways.

3. Economic Prosperity and Other Challenges

Last but not least: what are the relations between the goal of modernity, prosperity and
social security vis-a-vis the meta-purpose's other elements? We have already spoken
about the relations between this goal and the state's Jewishness. Writ large, the major
difference between Israel and its neighbors is its Jewishness. It appears that the state's
Jewishness—in the sense of the dynamism which carried over from the Zionist enterprise
and founding of the state, and the tight links of society and the universities in Israel with
the vanguard of science and technology in the world—has contributed crucially to the

country's prosperity. Historically and ideologically, the ideas of social justice have been

2" For an analysis of unitary, federative and confaties structures and ideas regarding Israel andeésh-
Arab conflict, see Dinstein (1992).
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central to the vision of Israel, Judaism and the leaders of the Zionist movement. The
relation between the state's Jewishness and the socioeconomic reality of today is a more
complex matter. Many contend that some of the country's elites are functioning in
accordance with purely capitalist free market models in this matter.?*® A more common
contention is that the political-security agenda has allowed Israel's governments to
ignore the deeper problems of society and the economy in Israel. In this section I shall
examine the reciprocal relations between prosperity and economic development and
other elements of the meta-purpose.

It is customary to think that peace will greatly intensify the trends towards
prosperity in Israel. There is no doubt that slashing the defense budget is likely to free
resources for other needs. Peace is also likely to spark a big rise in tourism and
investment in the region. It seems, however, that in the foreseeable future a more
realistic goal than peace is more stable management of the conflict. Israel will have to
maintain a deterrent force for a long time yet for the situation to remain indeed calm
and stable. On the other hand, while the defense budget is a heavy burden, the security
situation nevertheless makes significant contributions to Israel's prosperity and
economic development. At any rate, this topic has been widely discussed in various
forums and I need not elaborate on it here.

It is the internal links within the element of prosperity and social justice, as well as
their connections to other elements of the meta-purpose, that are beginning just now to
receive the attention required to properly manage policy. In these matters it is
important to go beyond the somewhat hackneyed truisms according to which peace
leads to prosperity and promotes growth and investment, whereas violence or military
tensions produce the opposite effects.

There is a considerable argument regarding the relations between democracy and
economic prosperity. There are those who think that processes of industrialization and
modernization, especially in backward economies, require an efficient central authority.
It seems to me that history in fact proves the contention of people such as Hayek: at the

end of the day, it is democracy and a free and competitive economy that lead to

“8The tremendous debate over these issues extenoisyfand the scope of this essay. For the claim that
historically the Israeli leadership was never trubynmitted to socialism and its approach was based
nationalism, see the analysis by Z. Sternhal. Fapee recent discussion, see the volurmedek Halukati be-
Israel (Heb.: "Distributive Justice in Israel"; 2000),ited by M. Mautner.



180

healthier and more stable growth, as well as to the development of science and
technology, necessary for the breakthroughs that push all of human society forward. In
any event, this argument is of no concern to Israel, which from the outset has been
democratic and is at a Western level of economic development.

It is another argument altogether regarding the relation between democracy and
social justice. Here the picture is less clear. Autocratic regimes are known for their
tendency to disregard public welfare. However democracies too have not always
distinguished themselves with a high measure of social justice. Again, the debate has
been bitter and protracted. In principle, though, I share the approach of those who
believe that freedom and socioeconomic development are interconnected ideals with
those of social justice and social security.?*

I have pointed above to the possible tension between economic development and
prosperity and human rights, especially social and economic rights. This does not
refer to the tension between economic prosperity and social justice. There might be such
tension as well, although up-to-date analyses show that (to borrow a phrase from
Shimon Peres's) "piggish capitalism" is simply not a good recipe for social and economic
prosperity. Economic analyses of all political stripes are united in opinion that a strong
civil society, capable of sustaining a stable consumer market and strong patterns of
investment, is an important cornerstone of socioeconomic stability. For such a society,
education that can turn its members into strong socioeconomic citizens is a prime asset.
The results of rising inequality in Israel are no longer limited to the existence of a deeply
impoverished stratum of the population, but are detrimental as well to the
socioeconomic robustness of the middle class.

More to the point, discussion of economic policy needs to balance growth, prosperity
and scientific and industrial development against the robustness of a society's members
and the cohesion and social justice within it. Social justice is not only a moral matter but
one of adequate long-term development policy. Here I would like to emphasize only the
institutional dimension of the distinction between discussion of and commitment to

social justice as opposed to constitutional recognition of social and economic rights,

219 A powerful formulation of this stance from non-censative circles appears in S&evelopment as
Freedom(1999), who examines economic and social developsria many countries over time and arrives at
the conclusion that democracy and freedom are that important characteristic of development and the
prevention of human catastrophes such as faminegidemics.
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where the latter is taken as authorizing the courts to overturn budgetary laws and
determine that a certain policy infringes these rights "disproportionally." True enough,
judicial review is an instrument that we customarily employ when we do not trust the
government and not even the Knesset in major issues concerned with human rights. But
especially in the area of socioeconomic policy, which as we have seen raises very
complex questions relating to long-term planning, 'local' solutions in the form of
overturning specific laws are not appropriate. It is no coincidence that this is a major
topic of concern in all countries that have a bill of rights and judicial review, or that the
power of judicial review in these fields is highly controversial.

One of my objectives in this essay is to emphasize that intelligent policy in these
areas is not just a matter of "market efficiency" but critical to the Israeli economy's
ability to continue to grow and provide this country's inhabitants with the standards of
living and welfare they expect. Such policy should not focus only on the problem of
inequality and people's immediate welfare, especially that of the weaker strata. There
are important structural problems that demand attention. For example, the trends cited
above point to a tight link between troubling symptoms in Israel's economy and
educational system and the tendency of some sectors in Israeli society not to acquire
the kind of education suited to "socioeconomic citizenship." In these groups we find a
sort of vicious cycle involving large families, in which the mother (or father) does not
participate in the workforce, and young people who in turn are unable to acquire the
education and skills enabling them to integrate in the economy and support their own
families in dignified fashion. These findings justify a reexamination of the ways in which
it may be possible to influence the composition of the population in Israel and the quality
of the education the inhabitants receive. These two variables are interconnected. A
population capable of integrating easily into the educational and occupational systems in
Israel will not pose any challenge from the standpoint of society's progress and
prosperity. A population incapable of doing so is liable to impair Israel's ability to
advance or preserve its achievements in the best interests of all its inhabitants.

We come back, then, to questions of demographics, with which we dealt at length in
the chapter on the state's Jewishness. In this context, however, the challenge is
presented not by non-Jewish population groups but by groups that find it difficult to

integrate into the educational and occupational systems of a developed country. There
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are such groups, as noted, among both Jews and non-Jews, as there are also well-
educated and competitively skilled strata among both groups. In this matter the target
populations cut across national and religious lines.

As mentioned above, in regard to both of the relevant main groups—the ultra-
Orthodox Jews and traditionalist Arab Muslims—there is an important tension between
their right to preserve their respective cultures and the state's desire to encourage
citizens to integrate in the economy, support themselves and their families by their
labor, and contribute to growth. The tension concerns the contents of the education
provided in various communities, the cultural norms regarding higher education,
employment and the status of women, and the structure of welfare policy as well. In
Israel the argument arose in regard to both the demand for core curriculum and
children's allowances which encouraged forming large families. Israel has gone quite
far—some say too far—to meet the wishes of distinct communities to maintain separate
educational institutions to preserve their distinctiveness. Indeed, both groups have
contended that forcing them to adopt certain curricula is a violation of their rights. The
tension between separate education and the question of socioeconomic prosperity is
clear in regard to the Jewish ultra-Orthodox sector, which rejects the core, civic and
"secular" studies required for gaining socioeconomic citizenship. There is no similar
opposition in Arab education, but the level of science and language studies in most of
those schools is relatively low. Both groups have argued that the dramatic cutback in
children's allowances is injurious to the children's welfare. It is still too early to say how
great an impact the cutback is having on family size in both groups, but at least in
Muslim families there is already an appreciable drop in women's reproductive rate. If this
trend persists, it may contribute significantly to young Muslims' ability to acquire quality
education and integrate successfully in Israel's competitive economy. This would
improve both the integration of the entire sector and the distribution of wealth in
society, helping the state realize its goal of ensuring to all of its inhabitants a decent
standard of living and economic prosperity.

The fact that this policy has been applied in equally to all sectors proves that it is not
being driven primarily by a desire to slow down the erosion of the Jewish majority. The
issue is the connection between family size and women's status among some subgroups

in Israel and these groups' ability to integrate in social and economic life, which is
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central to the state's ability to realize its goal of economic prosperity and ensuring that
the fruits of prosperity are divided in the best way among all the strata and sectors.??°

Of course, increasing trends of modernization in the relevant sectors will not be
enough. It is important to ensure to these groups an appropriate measure of freedom
from assimilation despite modernization. It is also important to devote long-term
planning and make the necessary investments to improve the achievements of the
educational and professional training systems in all the sectors, with emphasis on the
needs of those sectors which in the past did not enjoy sufficient investment in
classrooms and equipment. This merely reinforces the assertion at the heart of this
essay—that the fundamental issues regarding the strength and robustness of Israeli
society are complex, requiring long-term structural and systemic preparations. On none
of the key issues which the state must contend with is it possible to take account of only
one of the meta-purpose's elements. The complex totality of it will have to guide long-
term policy on all these issues.?*!

Arguably, the very desire to turn traditional societies, with their emphasis on large
families, into modern societies whose members are capable of integrating into
competitive market conditions is irreconcilable with their unique cultural character. This
is a real difficulty. Society should respect family or group preferences for traditional
lifestyles (as long as group members who want to do so have an effective ability to exit
the community). But respect for tradition does not require the state to subsidize
patterns of behavior that impair its ability to achieve its goals, or even remain neutral
towards them. Among believers of all faiths we find people who are able to combine full
religiosity with outstanding academic, political or economic achievement. This shows

that there is no necessary contradiction between religion and tradition on one hand and

220 Keeping this policy tied to cultural and socioecomio characteristics, rather than national or religi
affiliation, is crucial to preserving its crediltyiand complying with human rights. Indeed, somethat in
negotiations following the 2006 elections an attemgs made to allocate additional economic suport
large ultra-Orthodox Jewish families, while denyintp similar Arab families. Such a policy canrsoicceed.
21t is important to emphasize that Israel is nalatinique in this matter. Profound convergenceveen
various cultural groups in terms of access to etilucand social mobility is creating problems innpa
Western societies, regarding both issues of digirib justice and equality among groups and the
socioeconomic robustness and growth of societyvalsade. Such problems have seriously hampered the
achievement of equality among whites, blacks argpéatiics in the United States, between blacks atigsvh
in South Africa, between local residents and Musiiimigrants in many Western countries, and betwhen
general population and indigenous communities istflia and New Zealand.
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modernity on the other. A state is entitled to encourage its communities to find ways of
integrating tradition and modernity to make it easier for the state to achieve its goals.

As mentioned above, a broad conception of social and economic rights enforced
by the courts is liable to restrict the state's ability to conduct an effective social and
economic policy. At present this does not appear to be a significant threat in Israel, but
the potential for it is already visible in areas such as the debate over state sponsored
health services. It should also be noted that the pressure on the courts to stand in the
breach grows stronger the more widespread the feeling is that the policy of political
institutions is unsatisfactory. A more balanced policy, which conveys a better sense of
striking the proper balance between market needs, growth and efficiency on one hand,
and social security, social solidarity and social justice on the other, may also help to
alleviate expectations that it will be the courts that will do the job of protecting
individuals from too great an injury to their economic subsistence ability.

Finally, I have already noted the tight link between economic prosperity and high and
extensive levels of education on one hand and stable democracy on the other. Open
democratic frameworks, a stable and internally robust economy, and good and extensive
systems of higher education mutually support each other. They also strengthen the
forces aspiring to a peaceful political solution and willing to pay its price.

In sum, it may be said that among these elements—Jewish self-determination,
democracy, human rights, pursuit of peace, and economic prosperity with social
justice—there are no immanent tensions that make it impossible or unlikely that Israel
will adopt the meta-purpose with a strong sense of commitment to all of its elements.
On the contrary, adoption of all the elements may improve Israel's ability to formulate
goals and enlist the necessary support in order to promote them in responsible fashion.
The test of this contention lies, of course, in the details-in political proposals, and in the
development of proposals that include interim goals, strategies of action, and ways of
mobilizing public support when required. The test of the latter will lie in winning support
in the ballot-boxes for them and successfully implementing them.

All this of course goes beyond the scope and nature of this essay. Nevertheless, it
would be remiss of me to offer nothing at all. I shall therefore put forward an example of
the consequences of this analysis to the field of policy, both in matters of substance and

concerning the rules of the game.
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V. Implications of the Integrated Meta-Purpose for Policy

Issues: The case of Immigration Policy

In this concluding chapter I shall demonstrate, briefly and in schematic fashion, how an
awareness of Israel's meta-purpose in its entirety may improve the country's ability to
contend with major problems. To keep this essay from ballooning, I shall limit myself to
a single important example from the field of immigration policy. This is a highly sensitive
issue very much at the heart of public debate in Israel, as it is in other developed
countries. It was surprising to discover early in the new millennium that Israel has no
consistent and informed immigration policy, and that its approach to these issues has
been based on improvisation. A series of developments, including the need to defend,
before the Supreme Court, the provisional order in the matter of granting family
unification status to residents of the occupied territories who are spouses of Israeli
citizens, led to the establishment of a special committee for this topic headed by
Professor Amnon Rubinstein. Interim recommendations were submitted in January 2006,
and the 17th Knesset will probably deal with this issue through legislation in the early
months of its term.?*

One of the hallmarks of Israel's success is the fact that it is among the countries that
immigrants want to come to. In this Israel is no different than other countries in the
developed world. Indeed, all developed countries have been adjusting their immigration
policies to the new reality, each in accordance with its special conditions. A tough
immigration policy is always hard on those who want to improve their lives by gaining
entry to a country that gives them better prospects, even more so on those who have
already gained entry and integrated, but are not accorded legal status by the country in
which they live.

Furthermore, many nations in the developed world are in need of workers to perform

the jobs which the "ordinary" local residents are unwilling to perform. In certain

22 For a comprehensive and in-depth discussion of safrtfee fundamental issues at hand, see the abtjcle
Rubinstein and Orgad, "Human Rights, State Secaritya Jewish Majority: the case of immigrationtfoe
purpose of marriage" (2006). Incoming Justice M&i£haim Ramon has indeed declared his intenfion o
submitting an immigration law to thénessetn the coming months, since the temporary ordes @dended
until the end of 2006 and presumably will not beeexled beyond that date. It need be noted thagtih of
the Supreme Court's ruling Ramon declared thatdwddwconsider legislating the immigration law aBasic
Law, in order to limit the possibility that the ataimight overturn it by way of judicial oversight.
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European countries the problem is aggravated by the aging of the population and the
rise in life expectancies. At times, the local working population is not large enough to
produce enough to support the state's expenditures and ensure a decent standard of
living to those who have already retired. In other developed countries there are now
pockets of immigrant communities from these countries' former colonies.

This kind of immigration poses complex challenges, and contending with them is a
gradual process. Today the problem concerns not only the individual treatment of
people, but processes of serious demographic significance. The smaller the size of the
country's original population, the more vulnerable it is to demographic, cultural, social
and political changes caused by immigration, especially when it is greatly accelerated by
globalization.

Immigrant communities now exist in many countries. In some of them, these
communities have not been assimilated but retain their social or religious cohesion. In
not a few instances, they sustain a rich fabric of community life, including non-
assimilation in terms of language, culture, religion or lifestyle. At least in some of the
European countries, the initial approach was multicultural: the state encouraged the
immigrant communities to preserve their identity and distinction.

Today, however, there is a feeling in some European countries (Holland is a fine
example) that not only has the multicultural approach not been useful, but it also
seriously endangers the state's ability to best promote its objectives and effectively
absorb these immigrants. In many of Holland's urban centers Muslims now account for
more than half of the students in the schools. The ability to preserve their separate
culture has allowed the immigrants not to assimilate in Dutch society, and they are
alienated from its history and values. Immigrant groups tend to live in traditional family
and community frameworks and not to acquire the type of education that might enable
them to integrate well in a modern Western society. The immigrant communities
therefore form pockets of poverty and segregation, which in turn give rise to hostility
and tensions with their Dutch surroundings.

It is a complex threat. In certain areas of Holland, groups of Muslim immigrants
already form a majority of the population, at least in the younger age brackets. They
tend to keep to their traditions and engage in unskilled labor, with patterns of low

workforce participation. In some of these communities' youngsters the cycle of poverty,
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together with their alienation from the society in which they live, gives rise to feelings of
anger and frustration, erupting sometimes into violence. The Dutch majority watches
with increasing apprehension as appreciable portions of Holland's residents and even its
citizens do not partake of Dutch culture or its values, or of its patterns of socioeconomic
integration. The murder of Theo van Gogh for having made a film critical of certain
aspects of Muslim society and the intensity of Muslim reaction to the cartoons of
Muhammad published early in 2006 are also signs of the problem's severity. The
violence in London in the summer of 2005 and the rioting in Paris and other French cities
in the autumn of the same year additionally demonstrate the complex effects of
immigration policy on society in the destination countries.

Indeed, in all European countries, as in the United States and Australia, there is an
ongoing debate over immigration issues. Some countries such as Holland and Denmark
have made far-reaching changes in their immigration laws in order to allay fears that
significant numbers of people will immigrate who are unable to integrate in the state's
fabric of life and thus endanger its ability to exist as a developed, modern and
prosperous society which maintains its unique national culture. In the past, most
European countries granted legal status and citizenship to aliens who had married their
citizens. The assumption had been that the immigrants would integrate into their native
spouse’s life. Today, however, the fact that in these countries there are already large
immigrant communities, which attract more immigrants, has led to the reexamination of
the policy regarding the right of the country's citizens or residents to accord status to
aliens whom they choose to marry. Whereas in the past authorities examined only the
sincerity and seriousness of the relationship, some countries now impose additional
restrictions to ensure the wholesome socioeconomic integration of the immigrant
naturalized by dint of relationship with a citizen or resident. These are new trends, which
are being examined in the countries where they are developing. While the new trends
cause hardship to ‘mixed’ couples, the general approach, is that as long as it is neither
discriminatory nor arbitrary, a country is entitled to conduct any immigration policy that
suits its needs. Consequently, while some within the human rights community object to
Denmark's immigration policy, which makes it very hard for a Danish citizen to
naturalize an alien with weak links to Danish culture, this policy has not been declared a

violation of international criteria of human rights.
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In this area Israel has several unique characteristics:

1.

Israel itself is a country of immigrants, even if most of those who arrived since
the country's foundation are Jews and family members granted entry under the
Law of Return. These immigrants have largely assimilated into Israel's
developed Jewish-Hebrew society.

Israel was born out of war, one result of which was the uprooting of close to
700,000 local Arab inhabitants from the new country's territory. An appreciable
number of them still lives in the region and maintains familial and emotional
ties to the land and its Arab inhabitants. The Arab minority in Israel has not
become assimilated and has a well-developed sense of distinctive identity. In
consequence of the same war and other developments, 750,000 Jews were
uprooted from Muslim countries, many of them settling in Israel.

Israel conducts an immigration policy according to which Jews and family
members are entitled to immigrate freely to the country and automatically
acquire immediate citizenship. This policy sparks anger and opposition from the
Arab minority. Since the early 1990s, a considerable portion of those
immigrating to Israel under the Law of Return have not been Jews.

The Citizenship Law gives the state full discretion regarding entry into it and
naturalization (Paragraph 5). Paragraph 7 relaxes the naturalization
requirements for family members. In fact, Israel has always conducted a
controlled immigration policy regarding those not entitled to immigrate under
the Law of Return. Israel grants citizenship from birth according to the twin
principles of ius sanguinis and ius domicile, but does not grant citizenship or
the right to choose citizenship to everyone born in the country. Generally
speaking, the child of an Israeli citizen who was born in Israel is a citizen by
birth. Thus, someone born and living in Israel but who is not the child of an
Israeli citizen may be deported from the country.

In the past Israel allowed Jews living in the country to naturalize alien spouses
under the Law of Return. This was discriminatory towards Israel's non-Jewish

citizens, who could not naturalize their alien spouses in the same way. Today
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there is no such discrimination, and any Israeli citizen or resident interested in
according status to an alien spouse must undergo a "gradated process." The
process examines the sincerity and stability of the relationship and the personal
details of the applicant, but it does not include an examination of the
applicant's prospects of cultural or economic integration in Israel.

6. Inits early years Israel relied on a combination of the Jewish workforce and
Arab workforce, and since 1967 on the Palestinian workforce as well. The
country had no great need to import foreign workers, whose numbers were
relatively small. Since the late 1980s there has been a considerable presence of
foreign workers in Israel, however, both legal and illegal; some have integrated
and wish to reside permanently in Israel.

7. Since 1967 there has been a phenomenon of Palestinian immigration into the
State of Israel. After the Oslo Accords this kind of immigration was greatly
accelerated in the framework of family unification policy.

8.  We have seen above the reproductive rates of Muslims and Jews in Israel,
leading to the gradual erosion of Jews and other non-Muslims' share of the
country's population. There is a relatively high coefficient between Muslims and
the Jewish ultra-Orthodox and groups with especially high rates of
unemployment and poverty, among other things due to large family size, lack
of relevant education for socioeconomic integration, and low workforce
participation. Part of the Arab public denies Israel's legitimacy as the state in
which the Jewish people exercises self-determination.

9.  Like other countries, Israel is now examining solutions for foreign workers who
have lived here for years, which might avoid the considerable cultural hardship
they and their children might suffer if they are forced to leave.

10. The conflict between Israel and the Arab states, especially the Palestinians, has
not yet been resolved. Since 2000 it has been actively violent, including terror

attacks on Jewish civilian populations in Israel and the occupied territories.

Against this background, what immigration policy should Israel adopt?
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1. The Law of Return

The Law of Return is generally justified by its supporters as a primary expression of the
fact that Israel is the nation-state of the Jewish people: as opposed to the situation in
which Jewish refugees were unable to find safe haven, and in certain cases were even
sent back to Europe to be exterminated, Israel grants every Jew who wants to
immigrate (and since 1970—every family member of a Jew) immediate and automatic
Israeli citizenship. The Law of Return imposes no restrictions regarding age or the ability
to integrate in Israeli culture, society and the economy. In the waves of immigration to
Israel sometimes it is indeed the aged and infirm who have arrived, while the younger
and healthier have preferred to seek their fortunes elsewhere.

Those who cast doubt on the justification of the state's Jewish distinction would like
to see the Law of Return taken off the books. There are those who think the law was
justified in its time, in the early years after the state's founding, but is now out of place.
Someone may think that the Law of Return is justified, but still hold some of its details
not to be so. For example, it is unclear why the right to immigrate should apply to
distant family members who themselves have no connection to Judaism. Others criticize
the fact that the Law's definition of "Jewish" is Halachic, viewing this as a violation of
individuals’ rights to self-determination and freedom from religion. It might also be
wrong to grant eligible immigrants full, immediate and automatic citizenship.?*?

Another question that was discussed in its time, which has occasionally arisen again
and generally is silenced, is whether it would not be appropriate to add to the Law of
Return tests of cultural and economic integrative ability. In part this concerns the
determination of people eligible to immigrate, namely those who are entitled under the
Law but unable to integrate in Israel's primary culture—a link to Jewish culture in one of
its various forms and to the Jewish people's destiny, in a modern and developed
country. But even if able to integrate in certain forms of Jewishness, potential
immigrants may find it hard to integrate into the modernity and development aspects of
Israeli society. The immigration of large groups of people whose cultural world is
essentially different from the one to which they will have to adapt is a matter to which

greater thought will have to be devoted. The difficulties have been dramatically

22 For a justification in principle of the Law of Retuand a critical discussion of some of its dethile
arrangements,see the first chapter of the Gavisedavi covenant.
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illustrated by the hardships that have accompanied the absorption of the Ethiopian
immigrants in Israel.

The logic underlying the Jewish state may indeed be such that no cultural or
socioeconomic characterization should interfere with entitlement to immigration and
naturalization under the Law of Return. But this decision should be made in an informed
manner. Against the important desire to complete the ingathering of the exiles and
enable family reunification stands the state's interest to preserve the level of welfare of
all its inhabitants, regardless of race, nationality or religion. A responsible country
should not easily volunteer to absorb large groups of people whose chances of
integration are poor, and who are likely to end up living in anger and frustration on the
margins of society. The absorption of such populations necessarily comes at the expense
of the welfare of the country’s inhabitants. Nor is it certain that this is in the best
interests of the immigrants, who lose their cultural world without having a decent quality
of life assured to them. Israel is a densely populated country. Some of the basic
assumptions behind the Law of Return should perhaps be reexamined. This discussion
also raises questions dealt with above regarding Jewish identity. Ostensibly, such
examinations need not be applied to Jewish immigrants since by their very Jewishness
they stand to integrate well in Israeli society. However, we have already seen that there
are forms of Jewish culture that do not facilitate such integration, and it is all the more
difficult when the immigrants' connection to Jewish religion and culture is itself weak or
controversial.

Thoughts about limiting the scope of the Law of Return, then, may stem from a
variety of the meta-purpose's elements. First, from the commitment to civic equality in
the country—not to prefer immigrants who have no real connection to Judaism over
others, especially such as have roots in the country; second, from a desire to sustain a
developed, modern and prosperous society in Israel; and third, though this is negligible,
there are some among those entitled to immigrate under the Law of Return who
brazenly act against the state's interests. A desire to defend public order and the rights
of all should mandate not allowing such elements to enter the country as a matter of
right. Fourth, importantly, the reduction of entitlement to immigrate under the Law of
Return of those not related to Judaism might be based on a desire to strengthen the

country as the place where the Jewish people exercise their right to self-determination.
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The Law of Return should apply to everyone who wants to immigrate to Israel in order
to lead a full Jewish life here—but should not apply to others. Indeed, someone who
wants to lead a full Jewish life does not have to be Jewish according to Halachic
definition. But the Law of Return should not apply to someone who has no interest in a
Jewish life, and who might sometimes even be a practicing member of a different

religious or national community.

2. Naturalization

What should the state examine upon granting citizenship or residency to someone who
wants to become a citizen or live in it (naturalization according to Paragraph 5 of the
Citizenship Law)? The principle underlying international law is that a country may set its
own preferences so that those who immigrate will contribute to the country and its
welfare. A foreigner does not have the right to become a citizen of or live in a country of
which she or he is not a citizen. Of course, a country may grant certain people status in
it out of humanitarian or other considerations. But even then it is desirable—from the
standpoint of the good of society—that the criteria adopted lead to the absorption of
people with the ability to integrate well in the country's society and participate in its
economy. Such integration is not only a cultural matter but involves also the ability to
integrate in a modern and developed society and not become a burden on the state's
welfare system. On these topics there is no great controversy and these general
principles are widely accepted. Special problems arise regarding groups of immigrants
who reside in the country for a long time (legally or not) and become culturally
integrated within it. As mentioned above, Israel does not automatically grant citizenship

to everyone born in the country.

3. Family Unification

What kind of immigration policy should Israel conduct regarding Israeli citizens who
have foreign spouses and would like to accord them legal status in Israel? It is good that
no distinction is made any longer between Jewish and non-Jewish citizens. Part of civic
equality lies in an equal ability to naturalize a spouse. But which rules should apply to

such requests?
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Policy regarding family unification is usually grasped as a personal and humanitarian
matter. In this framework, the state does well to generally allow its citizens to live with
their family in their homeland. The critical question is whether a citizen of the state has
the right, with a correlative duty upon the state, to accord the foreign spouse legal
status. Clearly, whichever arrangement the state adopts must be untainted by
discrimination or arbitrariness. Some, however, also contend that the right to family life
includes the right to oblige the state to naturalize or at least grant legal status to the
foreign spouse of a citizen.?** This was the position of the minority opinion judges in the
matter of the Amendment to the Citizenship Law discussed above. They also held that
this right enjoys constitutional status, enabling the courts to annul immigration laws that
violate rights to family and equality in a disproportionate way. Others, like the majority
opinion judges in the same matter, hold that citizens have indeed a legitimate and
important interest in according legal status in the country to their alien spouses, but
that it does not amount to a right.

It is important to emphasize that the position taken on whether a right is involved,
and even as to its constitutional status, can cut either way. Someone may think that a
citizen has the constitutional right to family life in her or his homeland even with a
foreign spouse, yet maintain that the reasons given for limiting this right concerning
residents of the territories justify the restriction, which is proportional. Contrariwise,
someone may think that a citizen has no constitutional right to family life which includes
a right to naturalize her or his foreign spouse, yet maintain that under the circumstances
the limitation constitutes an unjustified violation of a different right (such as equality, for
instance).

There is no doubt that the state may —and in fact has done so according to
Paragraph 7 of the Citizenship Law—grant its citizens the right to accord status to a
foreign spouse by means of the gradated process, subject only to examination of special
risks stemming from the applicant's personal characteristics or affiliations. This is a legal

right granted by the state. However, it is not a human right that the state is not

permitted to withdraw or make dependent on additional conditions. The justification for

224 This is the position of Davidov et al., cited abpas also of Chaim Gans in his article on Israel’s
Jewishness (2006).
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such conditioning needs be examined with regard to the special circumstances of the
specific state.

On the basis of the data here examined, an immigration policy which makes the
granting of status to the foreign spouse of a citizen conditional on the applicant's ability
to integrate in Israeli society would appear to be legitimate and indeed wise. It does not
necessarily violate any vested right of the local citizen. True, the state's refusal to grant
legal status to the spouse might require the citizen to choose between family and
homeland, a not insignificant choice. But it is not one that the state has forced the
citizen to make. The choice to bind her or his life with that of a foreigner was the
citizen's alone. It need be kept in mind that in every case of marriage between citizens
of different countries there will be a certain measure of uprooting. When Israel grants
status to the foreign spouse, it is enabling its own citizens not to be the ones uprooted.
When it refuses to do so, then it is the Israeli citizen who must move to the spouse's
homeland (or a third country willing to accept them both). Any other interpretation
would give every citizen in the state the power of dictating to it whom it must naturalize.
As stated above, the state may take such a commitment upon itself, but it is not
required to do so.

As mentioned above, immigration policy may examine potential immigrants in terms
of cultural and socioeconomic integration prospects as well as in terms of effects on the
chances of preserving a stable equilibrium between individuals and groups in the
country. Those granted status should be such as do not place any additional burdens on
the state, by either requiring the help of its welfare services or by aggravating the
profound internal tensions between different parts of its population.

In periods of war or conflict, it is customary practice not to grant entry or legal status
to residents or citizens of an enemy state. In this case the prohibition is general rather
than individual. The logic behind it is that when there are hostile and confrontational
relations between countries, there is also the fear that the subject of an enemy state
might pose a security risk. A country cannot be required to voluntarily grant entry to
potential security risks. There is not only the danger of terrorist or espionage actions on
behalf of the enemy state, but that simply of bringing in someone from an environment

that is hostile to the state and its welfare. Again, a country cannot be required to
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voluntarily increase the number of its residents or citizens who feel hostile or subversive
towards it or its identity.

The justification for the adoption of such tests regarding applicants for status on the
grounds of family unification will grow, of course, if similar tests are adopted also
regarding everyone applying for citizenship or status, including those entitled to

immigrate to Israel under the Law of Return.

4. Family Unification for Residents of the Occupied Territories

Residents of the occupied territories as such should not be singled out as a group under
ordinary circumstances. The same tests should be applied to them as are applied in
regular immigration policy. There should be no difference between an Israeli citizen who
wants to marry someone from Scandinavia or the Philippines and one who wants to
marry a Palestinian from Nablus or the Hebron area.

Because of the region's history and current reality, however, the considerations
applying to residents of the occupied territories (and perhaps residents of other
countries in the region) may well be different from those applying to others. This is
certainly the case in times of armed conflict, when hostility and suspicion run especially
high. But it is also the case in the ordinary state of affairs.

A spouse from the Philippines will come here and integrate in the mainstream of
Israeli social life. Such integration will take place even if the person does not convert to
Judaism and does not see himself or herself as ‘culturally Jewish’. The children of such a
couple will live in this society, learn Hebrew, serve in the army and be Israelis. A spouse
from the occupied territories, especially if marrying an Israeli Arab living in an Arab
village or town, themselves not integrated in Israeli society, will be joining a community
that is itself not fully integrated in the mainstream of Israeli society. It is not integrated
in the frameworks of military or national service. Within it there is not always proficient
command of Hebrew, the state's effective language, a necessary asset for proper
integration. It has ties of social solidarity in part with neighboring countries and
societies, some of which are in violent conflict with the state. Furthermore, there are in
it deep residues of anger and alienation towards the state. And because of the patterns

of education in it, there is a greater risk that the spouse being granted status and the
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couple's children will join the circle of those already on the lowest rungs of the
socioeconomic ladder.

Granting status to such a person, but especially granting status to too many such
people, raises questions that go far beyond the generous application of humanitarian
considerations in the case of one or another individual. Therefore, although there will be
a natural inclination on the part of Palestinians to marry each other, and although in the
nature of things they will prefer to live together in Israel over living together elsewhere,
it is legitimate on the state's part to place such requests under strict scrutiny. It is also
legitimate on its part not to handle requests of this kind as a personal humanitarian
matter pertinent only to the applicants themselves; it should examine also the
demographic aspects of the phenomenon and its effect on the continuing erosion of the
Jewish majority in Israel and the growth of a minority group which does not accept the
legitimacy of Israel's continued existence as the state in which Jewish self-determination

is exercised.

5. The "Right" of Return?

The considerations which I have noted regarding the distinction of Palestinians (or Arabs
from the region) as candidates for being granted status in Israel under a policy of family
unification are a hundredfold more forceful when it comes to the Palestinian demand
that Israel should recognize the right of Palestinian refugees and their descendants to
return to their homes inside Israel. This demand does not limit itself to saying that Israel
does not have the freedom to treat Palestinians differently than it treats anyone else
who wants to live in Israel because they have tied their destiny with that of an Israeli
citizen; it presents the return of the refugees as a central component of any just
settlement of the conflict. The right of return is not presented as a matter for negotiation
or one that demands compromise in order to arrive at a political reality in which both
nations can effectively exercise their right to self-determination. No less importantly, the
demand for recognition of family unification of Palestinians in Israel is based on a
perception that the spouse who is not an Israeli citizen is not actually a "foreigner," but
is actually joining a member of his own people and culture living within the area of their

historic homeland. In such cases - the argument goes - the claim is even stronger than
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that of an Israeli who wants to accord status in Israel to a foreign spouse. For the
person in question is defined as a foreigner only by the arbitrariness of the law itself. In
effect, the spouse who is not an Israeli citizen is much more entitled to live in Israel—
according to this view—than any Jew or non-Jew who might immigrate today under the
Law of Return, without any real prior connection to the land.

The massive return of Palestinian refugees to Israel, especially if they should be
absorbed in Palestinian Arab communities and come with hard feelings and a desire to
resurrect the past, will only frustrate the state's ability to realize all of its goals (and not
just the Jews' ability to exercise self-determination). It may bring down the level of
welfare of all Israel's inhabitants, Jews and non-Jews alike, and introduce new tensions
and conflict likely to plunge the country into civil war. And indeed, all the accepted
blueprints for a settlement in the region figure a compromise that does not include any
such 'return'. Furthermore, it is important that Israel will also object to the presentation
of this claim as a matter of right. As mentioned above, the discourse of rights has
important institutional and symbolic ramifications. The public debate should take
account not only of the return issue itself, but also of the costs of discussing it in terms

of the human rights discourse.

I hope that the above discussion does indeed demonstrate how an analysis of the
immigration issue demands attention to the entirety of the meta-purpose's elements and
the relations between them. It is preferable that such a sensitive matter should be
regulated by a Knesset law following public debate rather than by administrative
guidelines. This would strengthen the democratic legitimacy of the adopted decisions. It
is vital that immigration policy should be neither discriminatory nor arbitrary. It is also
vital that it should not violate human rights. All the same, we have seen that on this
topic, as on others, arrangements that seem critical to a majority of society are grasped
by others as violating human rights and therefore forbidden. This argument has to be
conducted openly and candidly. Ultimately, the debate will be decided according to the

accepted rules of decision-making in the state. These will include administrative powers,
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including public critique and judicial review over them, legislation, and perhaps also
judicial review of laws.

The approach which I am proposing here accepts a commitment to all the elements
of the state's meta-purpose. All the same, when it comes to making decisions it is
worthwhile recalling that not every claim that a proposed arrangement stands in
violation of a human right, or democracy, or the state's Jewishness, or its ability to
prosper, or the social justice in it, has to be accepted as dictating a settlement which
avoids any such alleged violation. Sometimes no right exists at all. Sometimes the need
to promote other interests or rights justifies violation of the asserted right. Any proposed
policy must be examined in context and from all aspects. It is legitimate not to
voluntarily erode the Jewish majority, as it is legitimate to try to increase it by
preference for Jews. It is illegitimate to grant priority in immigration to others only to
keep Arabs from becoming a majority in Israel. Consideration should be given to
immigrants' ability to integrate from a social and economic aspect, and to their
willingness to become partners in the national enterprise. For the time being, this
enterprise includes the foundation of political self-determination for the Jews.

On such issues it is also easy to see the great importance of decision-making
mechanisms, the matter of a constitution, and the question of which body should
enforce it. In an area where there may be considerable argument over policies, and
which is a matter of different ideological and cultural perceptions, careful examination
must be devoted to the relations between the representative parliament and
professional courts deriving their power from the application of the law and

interpretation of human rights.
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VI. Where is Israel Heading?

I began this essay with a historical survey of the processes which Israeli society has
undergone since pre-statehood days to the present. Our overview has attempted to
connect three phenomena: 1) the weakening cohesion of Israeli society and its transition
from unity of purpose to divisiveness; 2) the bitter argument over the future of the
occupied territories, which has stood at the heart of the political discourse in recent
decades; and 3) the continuing debate over the best system of government for Israel to
help the country contend with the challenges facing it.

Usually each of the processes is treated separately. Furthermore, a distinction is
usually made in how we look at each of these processes and events. Whereas the future
of the occupied territories is grasped as the primary question for Israel from a strategic
standpoint, the governmental system issue generally is grasped as a means of achieving
a stable political regime. Features such as reduced social cohesion and the transition of
Israeli society into a more civic, individualistic and post-Zionist society than formerly is
grasped as a topic for sociological research, whereas its strategic implications are
generally downplayed. I have discussed these phenomena in an integrated manner in
order to highlight their interrelatedness also from a strategic standpoint. The argument
over the future of the occupied territories is related to the robustness of Israeli society
and lack of cohesion in it. Any attempt to change the governmental system in Israel—by
enacting a constitution, changing to a presidential system or regional elections, or
reordering relations between the different branches of government—must be examined
in light of Israeli society's dynamic characteristics. The same holds true for identifying
Israeli society's fundamental challenges.

In that sense, this essay defines the sociological issue as not only interrelated to
other questions but absolutely critical, making it necessary to formulate a new and
consensual meta-purpose for the State of Israel.

The trend toward privatization in society has both natural and indeed salutary effects
(transition to a civic society, an aspiration to normalization, giving voice to personal and
community and not just national expressions), and many costs. The latter are becoming

clear as well, and these we have reviewed above. It is important to note that these
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trends are particularly prominent within the social center but weaker in groups still
struggling to be included within it, as well as for maintaining their cultural or political
distinction. As a result, the central camp to a large extent defines itself today more by
opposition to the 'Others' in Israeli society and less by positively defining its essential
character and aspirations. A large part of these processes—even if undesirable and
posing potential threats—cannot be controlled. The picture of Israeli society needs to be
examined soberly and realistically, without giving in to irrational fears or false hopes of
being able to create a Utopian society here. All the same, the future of society depends
on the decisions it makes. In this essay I have sought to identify the weaknesses in the
network of structures which implements the decisions made in Israeli society.

The meta-purpose is not designed to take us back to pre-statehood times, nor could
it do so. It does represent an attempt to refashion one of Zionism's greatest sources of
strength during that period and reenact it in existing reality. It does identify primary
elements of agreement, a "core," which contains within it both the basic common
denominator and the plurality in Israeli society. The basic assumption which underlies it
is that a state and society cannot exist stably and act together without a certain
measure of common purpose and shared destiny. This is especially true in light of the
tension between an all-inclusive civic community, which is weak, and the national or
religious affiliations that may be stronger than it.

In this sense, there has been a swing of the pendulum from a period of intense
nationalism required for the purpose of nation-building to one of accelerated
privatization, among other things as a result of the success of the enterprise. The
formulation and clarification of the meta-purpose is meant to serve the center by
positing basic defined objectives around which it can unite, But it is also supposed to
help solidify the cohesion of all of Israeli society by defining a framework that all can
agree on. The absence of such a framework creates a dynamic of constant struggle,
from which all participating groups emerge weakened.

Despite the doubts and difficulties, this essay's general message is an optimistic one.
There is in Israel the desire and ability to formulate a shared meta-purpose, despite the
deep divisions. The country can find ways to strengthen the common civic identity of all
its residents and citizens, yet also recognize the plurality of individuals and national,

religious and cultural communities. There are forces in it which do make possible the
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reality of a good life for all of the state's inhabitants. It can and should find a way to give
its residents and citizens the feeling of partnership in the enterprise of the state.

As I noted at the outset, this essay introduces the problems and points out general
guidelines rather than detailed solutions. Such a move is an essential basis for any
blueprint for attempting to strengthen the internal solidarity of Israel's citizens. Many
obstacles may preclude it: each group's suspicion of a ‘trick’ by others, the feeling that
more might be achieved by force, and fear of too far-reaching changes. Against these
stand two factors which may facilitate the success of such a conception. First, the feeling
of necessity. When growing numbers of the public are troubled and worried by the
processes that Israeli society is undergoing, change ceases to be an option and becomes
required policy. Second, there is great strength in looking to the long term. A plan that
hones Israel's meta-purpose for the long or medium term, pointing to the seriousness
with which the country takes all of its elements—together with rules of the game
facilitating effective progress toward the realization of these objectives—may help many
people and many groups acquire a civic identification with the state beside their
identification with the subgroups to which they belong. An updated civic-national identity
might be helpful toward increasing the sense of belonging, the willingness to make
sacrifices and investments, and even the feeling of pride so vital to quality of life in the
place where we are living.

I do not think that the meta-purpose which I have sketched above is revolutionary.
Its foundations exist in Israel's political and public systems today. I do believe, however,
that my presentation here may serve to elucidate matters and inspire thinking in new
directions. If such indeed does occur, and if Israel's ability to contend with the entirety
of its meta-purpose's elements has increased even a little, this will be ample reward for

my efforts.
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