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25900 YV PRMIYRYN DIRAY TH DMIPIAND NN TIY 2VIPINTI 1IIND 19
TPV .DMVIPINT BIIIYY MON»NN RHYY ;7152 J0WNn NVIYWH NN YVIPINTA
9P N1I9NN 197 ,NPTNN YV ITIN TINN 1IINY NYRNA 2NN MVIN D D)
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MNYYNN 3 107 DIPIANN LOTR NPMTDY DVIPINTY? MIINN TXY *TId TIN» NaYwnn
9730 YW DR PHIND 29PN VIVINN KV L(NPNDIN RY DR D)) NPMIRDD PIMISIRYN
NYTY P73 0YIN ;920 DR 920 PIND %D NNRIDN NN LYY DN DINIARD DWNY MM
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NPTN YRIW (IO PIN NYRN PPN PNTT ART MYRIN HY NYY mMpad .n»Tnn
ITID? PIN NYXN 0PI IINIP 5(31.10.2011 ,NITRN NINITY NTIRD) *TINPH YN YV DIRYN
NP 5(6.1.2011 ,VIPINTY YORIWIN NONN) YTIPN DY YV DIRYN NITN HRIW NI* N
anon ;(14.11.2011) MVIPINTY YORIWIN 11900 IR "TIVIPINT RN TN 11TR” DI
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mD2N1 R 79 YaR ,WNN NPPNA 72N I AT MDA RYY NV MNMINYI MMN IRYNY
NPNDA TNPN YVIP MAINYN AYRI MIPIIN IR IRINA AT NI 1NN MEYNN Jpon Hv
YINY DI DR .DOVIYNN MY NYIIN T RN J21°20 MUVIAN DNR AT IMAINNY
MYI9N YV INT PIHN NY DVIPNRD THYN NYRVYIA NPVAVN PPN IR NPVAVN MIPIINY
1Y”72p2 PANDNY IR DVIPN NPT TNIPNI PORY W DRN :1YNN YapnnY MY Mwn
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ORN - DVIAN DR 7(VAVY ,TPa) 1NWN YW INYT NPYY 92T0 DR PRVYAY IR MNOR
TIVY 7PN 10VIY 79N MPININ NNNIAN DY NN 7DIRDI NTY MYINN NINIAN I DVIMN
K91 NN DVIYININ I NR D193Y W ORN,DYVIPN YY TN DRI 707D 1PHAN YDIAT
YWNANI DNPINY DRA ZDIRY 29 HY IR N7 9 HY DVIPMY DNPRNY DRN ,VIAY DRI 2WI9Y
2017792 DYDY W ORD ,DINR D70INRY D) DNPNNY DXI7 ORI 2227P0 VIYNY P TI9
7DIPNN 712 IR D227Y DPRY DTINP7RY IR ,7NTA 0N V1PN DR 03 V1PN 9193% v DRN
1D 2005 MYV MATA 798N NN DOINN NIY 10VINN YV YA IR PR DRN
V1PN INY W DRN 20NN P2 DVIPN D) DHYND DVIYN DR 79NVM TIan” HY
NMIT P 991D 1MW DRN 737 NYRYY DNONNY RY TP RNDW IR IRPIT IMIRD VIYNI 12997
DR ZNPMRY NMOT NN MYDID NPIDP NMIT DRA NPRIVP NIMIT D) IR, NPWR
MMIN DRN 2DMINIAPN 7AROX”H DVIPM 12 TVI YW NPT HY 1Y NN DTN
VYN RY2 19 1YY NN Y 7079 NPT YV NYRY DT NHRI NMIT YV NYIRM NITONN
210 ,MVIVA RY MIYNN 1Y MDA Y5 MNINRA DIV INPPNIY PN YY DT
IR MTTINNNY NIPYN NIYRAN L5999 172 .07 INR DVIPN 12 IR DY PR JN DD
MY MIPN MW HNVLIY DVAVNN NIVWY MEYNNN JAONI .JAN NI MPHRNNN NP
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NN POYY MTINN IRV ROR ,DNRY JIINN 72390Y 10N»Nn RY MINR
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% 57N ,QDN N2 NN NN PIND NYRN T MMPran Mapya
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DIRYD NITN HRIY (T PIN YV INPPN DR DTPY MPIDN NY 127NNN
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VYR VIV IV 1P L,TPY NYPR NDIIN AN WD 2013 YHPY 2271
DN INMRA 20PN DYN YW DIRDD NOTN HRIY (TIDN PIN NN DR
99 2 m0IpINT NITIND NPTNM MIRNEYD NYIN :TID PIN NYXRD D) AWUNN

DR JTRND MYRIVI-NITIN MTIYMN ,TNN NOINIRD MTIYN 0rTY DWITIN DP9
SV TNPHRN OWIPA YN 17TV 71702 YV DIpn NNY MATYN MR MTI5N Yayna TN
NV ,NPRIVIYY NTINND NNIPY NTHY DY WY DNN NYR IPPA 2PN VIYND N3
JNRY 72PN VIPINN MTAYI PN DR DINR TN HRIW YW TN TN YW vy
D3 112) D27 DIPRY ,070p RY DPYN ,DOTIN-RY VYN D3 HRIVI W) 9 NTIYD DRI
D29IN2 ,NYRN DVIPIND HI YT HY NRNMIRND NOINIRD MTIYN .(D2IWN DTN DVIVN
mMInY .0%dY% 725 ONPRNY YW DVIYMN THYN NITONL DPDIY TR ,MINY MTNN
VPN TNYRY WNRD YV TINY2 MDWN2 VYNNY VI IPNY NATYN N1 70N ,NNT

HRIW HY TIINN VPN’ N VIR 12 RPNT TPNRNAYY — DTN PIMY HONMYY’ R 1290

1IIRN ,5VNY IRT APPPNN PHRRND YW NN KNI MPIN Y HY 1PMIDDA MIINNY .9
NP Y IR DWW PR :(16.05.2014) PIRD INRA 7ITINON DIRDN N1TN L1 IR HY
N7 DRIV N NNV RN LLINR IR DD ONPNN VPR MTINN DIRYD NN HRIW HY
,N2VNNN YR NNY MYYY WPanwy 93 , MO PINA AT TAYN 1YY 1107 Y .. DT VP
DIRY NPTN” PIONPY’ YV 1INRN 19 ;70D AN HRIY TINA  Npvnm pr o 9
T HY MNNY MTINPN DIRYD PIN NYRN..” :(28.05.2014) PIRD INRA 72RY NnY ,NO0IPINT
PR LDMIARD DI MINIT IV 372 NAPNN NPHRRND DHPA NPRNNN LPRNN DD AN

J19 19181 MDY PINA NMIR 1YY TWURN TTINPD N1TAY NP MDD T MDY

.(14.11.2011) PIRA 7DIRYN PIN NYRN DR 133 07,7329 PNY2” 1NN Y .10

“T12°90” NYO 172 15.3.2013 D2 ONM L3370 NYWNRND PPIY NPVHRIP DION IR .11
7ARTNN Y7 T90M NMIRDD TINRA YW DTIOM - YT 1A’ NP0 PIY 7 HRIW?
.www.knesset.gov.il/docs/heb/coalition2013.htm NN IR ,50 YD ,19°N NOI12

a0 NYXNN NN 201373 YWNN TN DYN YV DIRDN NN HRIY? :TD PIN Nyxn .12
/1 naona

noN 201377 YYNN ,IPVIPINT MITIPA NPTRNT MRNXYN NDAN O PN nyen .13
/1 Navia nyxRnn
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TP 1YY MDY PIN2 NYWNAN MONPNNY YOI DOTTRD 12 DD HYVa
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9P NTIDNN DR TV PIN YV TIYN 1YY NVPIN PNITHR YV PIND NYen
19 ,7pY NDIIN MIIN WA PIND NYPRN MIRNEYN NYIN — NPT NNPN
NYTA D NPV NPRAN YTINN 0T NYRD YV 79N NN RN 0N
YT 299D MINYTH MIPNY PNORN NR N7910 NRT YD 0,707 NyenY
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PIND NYRN ARV NYTINND NPIYNNN PP YY ,2013 VOMIRA ;NN
RVNN DR PITIY DVAVNRN NIW T HY M  0PRY TRV 11D HY
NPVOYAN MWIN OY N7 HMINN T MY THIN .NMIYI JUNI NPPTaN PO
" HY HRIW NHVNN DYV YNNI AT RN .YAP ITONY NNNNY Y1AnY nTVNI
LYW PIPRN HRIW YV NN YY TN DR PMY 70 VP .DVIVND NIV
NYMIT DR YRIW NHWNN WRI PN N7IND NIIDNIY DIVN IRVD 2
7.,92p 9701Y HRIW? ORINN TARI TN NPTHI HRIVAI 199NY

I DYDYV DIRYN NITNI HRIW? HY TMINT RV NYAP DI DI TPY NYIR I'N .14
DIRYN PN PITOP 2”N” M1 ;www.youtube.com/watch?v=1M-NAgPRjvY (23.2.2014)
.(26.6.2013) NRG "P0IInTY 19700

S5V NN TRYN WNANI DORVIND YD DIW NVPRY MY TPV YV pINn nyena .15
NPT 1IN0 NRY MVIAND YTINY DY TVPN DR ,TPTIN NWIIND NR DWIITN 12PN VaYNN
NYTYPYA NR NRLVIANA ,HVYRIN 7PDA VT NYRNY NADINA Y NP DI NNNNI .NPTIN
DIONY NIMIND 1D WIANNY WY NODINAY NIYVA HRIW PIRY * I DYN YW TWPn
7ITHNY DPVDYAN YW DMOT DRI ,TPRNRY TPPVDYD NPTN YV ANNPNY MIVARD DR
NYRN YIT” YRIN ;14 W0 DYY T IRT NANINY JTVY DN PAY DLV IPNIRD NINKY
DIRYN NPT - HRIYW? :TID? PIN” JR0IT 5(26.8.2013) THIN 7T RPNT NYNa DIRYN pIn
MOVIPINTD YORIYN NN 7P YVIR PN DM 5(25.3.2013) TOM “rMivn oyn Hv

.(1.7.2013)

JR A0 IR MNIPNN AN NONY .16

mn Yy HYRIWY 2IWN Pap DION 3 NPT DR 1Y 1IWN 1YAN M NIMRVINNA .17
The "DYWY I RIN AT 93”7 12Y IVIPINT T IPTNI AR HY NNYwY H9INw
YTINN NYAIR NR PINY PPN PN 1NN’ 113 9700 3 1YL DINR .(12.01.2014) Marker
PIRD 7102 MIAN MW NTYN” 110 IRT .DOVIPINTA IVARN PAVN YY 11NN HY
$(3.2.2014) 229Yn "IN 11N 1790 092 DION Y RY MY A ;(22.8.2013)
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IMTP OY PRNNY MIVYRIPI NINDI NN 2D DRI LN IND DPPNN TIY Y
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LRV DONYWNN PIN NYRD N190 DTRY NVHNNY 1YN 1YR MINNann
NIY NTRY NYRIAY NIVRORIP NTYI MPYRNRL ,HWORIPN AN Y NYT HY

NWI 1M YV I 1TRYY L(6.10.2013) “a AW TP N1THA 1790 09 DYV PR NN
JPIRY PIND PIRD ,MITINN MIAVD

RY 19 TN DYN DPTND HRIW? NI DIHNY 7N O 3am” m oY T .18
7229, NPTNI HRIY NITHNY PIN DTPN 17077 12 5(1.5.2014) PIRD "NRT TVAR)
Ynet 7’0 DYN DPTN IO PN DTPR M 3N ;(1.5.2014) MIAYIND 7 Tm

.(1.5.2014)

YWY NHYWNINN PIN” TN 5(9.5.2014) NRG ” D10 10IPIMTA NY21an vwnn” pporT .19
“PapNN NNN NYMIRY”Y 1AY 5(25.2.2014) NRG "N 1dTn — YRIW :TID PN DTpn
NRG ”D200%99 1YRIW MNIRY DTN 11T :PINS 7 NWYR 5(11.5.2014) I
;(02.05.2014) Ynet "»MIRYN 1M — N PIRD :DIRYN PN HY 1200”7 IROPY ;(09.05.2014)
DIRYN PIN MYRN YY NAVN NRN) ,(19.07.2014) PIRA "R 127 DAY Y ORMY” N1HNa
122V DN - DIRYN PN DI ;IR PIY PRIN THINT MAIYIVIRD MNNONNN DY T
NPT TIO PINY NPIPT HRIWY TPIAR WP 5(08.06.2014) PIRD “TID? PINA INIPN NYARN

.(15.08.2013) 92pWH NHYWNNN P DY JIRI AN NIRD 5(02.04.2013) NRG "DIRIN
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VTNN YOIN DVIR ,ATY NPINIA IPRIARD NVIVAN NOIPNA RYNP YIT) N30
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nYYNNY 197 IPYY NRY NYVNNN WRI DYV NYVNRN PIN NYRN
NYXN D) NDIIN NNY HY ANNN 24.11.201472 190 INRY DY Z.nYwnnn
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2129 1YY PMINHNN 1T0M L2014 AN 1970 YT DY LAY A
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95 PR ,NNXYIY ;200 DTN PIND MPRN HY NNANAY 11T DY DX

WRIA TINYN 112”7 DY ;(5.6.2014) Ynet 777172 AYITIN NIPON ,DIRDD PIN N ORNMIR .21
.(7.6.2014) PIRD "DIRON NIPTN PIN DITPY NTYNN

2991 7 DIRYD PINT 1T DR INNT N2D DVAVNN NIV :IVHRIPI MY’ 37200 1T .22
.(16.11.2014)

MMWRY DPN IR DIRDD 'PIN” TN IRINR 5’2 NADIA §NRN NHYWNNA NVYNN NN .23
N YY NPIARN T PPOWIN” DY .(23.11.14) Ynet ”TINN 1129 3 N0ON W7 NYIN ,NYWNNN
.(22.11.2014) PIRD "70IPINTA IR MTTIND MIPYRNA JPNANY MR RY :DIRYN
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MR NI21Y) NPPNN TINNN 37 PHNY MINY NRT ./ NPMYIND”A NNPX VDI PTNNN NN
MYYY Y197 IR 11T YV 11D ND .A1THN PN OTIN TINYA YV NPTINI DOMN (ONXY
NPV PIND ITINNN PON PNNRND DTRYYY NN PINY MIPYINN HPYND MT1d NINDY P8
NYNRY NITINY TINY N2 WY DIRY NN NN 18N PINNY DITONY DYIPA DYTPN PR 2
INNN DRNTPR NITVY .DONIRN Y9 NINIT IR NTIINN MVIPINT RNV ,1190 DRI HY
S0 13193 MRN IR DT WIATAY 1IN DINR LTI YV PINAN IINNY 1WIT N2 NMNY HY
7N91R1 72D DNPH DIOTPNN (DIRYN PIN” 103 ,50NY IRT (DI NINPIND MINRNDN
NNYWI TR 17T HNIND RWNA .9 VN YD TIDIPY? IR TNRN MRNY .(16.11.2014) 2IYN
NNVYN D3 NI ,0°012 D27 919N 1N INRY , DY DYIR .N7ANN DTN YV PNIVPIRD
MY’ M Hwnh D3 IR A1 PIPTY LTNYA YN D ANPN ARY N Mvnwn 11T
SN MNN KV NNON NRNY 5(26.11.2014) APN "N NI NPTHN PIND DPIPT MR
29991 “MVVPY VIO NIRXIN AN DIRDN PINY DR PAD” NN IR MNNYA HMINHWY NN

.(28.11.2014)
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S 111,109% RN 'S MPIN YV 1TINY YY 10 VYN NP NN TINYY W NHR
ORI HW NPIND NVONN

RI21 'PI92 99 TITA DRT MW J1 1IN DR YD MYPAN MTN TVRD
LI0WN P9 RN YD IPIND 91 .INYY APIN YV TIDY MINIPY P19 N
D3 9919 RN HHI 797 ,1PNMONDY NN AT L, PIVOVA MNWIA POIYD
DY2IpN DPYN DN DPHYI NINIPYA POIN PIA NPINY RIAN .NINDT NHNIN
LDINI5N DR IR ,MNWN VIO DTN JTHIRL ,MPIN

1) 709577 DPIN NNYY TN YN HH 7172 MYapn mnhy mMpn
TNYN PPN YN 2NN 1YY PPN IR NPV (DD DPIN Y T Nnvhy”

TONINRN MYNWYN YP2 NPRY 9130 RIAND .THIMRI VYN IRT IPINY RIAN PTY .1
nYRY H913) Mownn P19 DNYI DNND DPRPIND DITONN TPV ,IPYa NN
,o0NY  IMPTINRD TPYITAN APIND MIINN IMTN NYIND (MY’ DR NPNPINN NMPan
1IIVR INRY NPINY NADINN NI NN JIRI,NINIT NN KDY M0WN P79 9193Y 1p8n
MRNN HPI 7972 Y915 MVVYNN PIAN VDIHITEN ,PIPAI IRT APINY 7 DNPNTA 1NYI KM
g2 DOTM JMNMOND L, PVYVN NMWI NN DR NNANY JTRANY M7 MANn
MY’ AWARY 1Y NP MmNy Y9I 77171 MIRIN DNIR ,NAPNN NN NYIN
MRNN P2 MNANN YV IMDWYWNY JPNIRD N7ANN YV Mpmnn 1A% Povwn mnwa Pa
Levinson, Framed: America’s 51 YR TPIPINRD 1PN “mdw” Y® RN Pav nyaon Yo

.Constitutions and the Crisis of Governance (2012)

55



20NN NTNY "NPIN Y

WY GNY W DR ,YNNVNL IR VNN ,MP1IP MPIN ("M nwn” 1n)
502% ,NPINN *9YDY “DYN PIND YV DNNRNN DR IN2Y MOND
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MW NY0AY YNNI ITONN JUNN PYWY NYINN NITON DY NPTHM
MNVY DMNMYPN NN NPPTN YW DMITON ;NDIY MINIAI MANNVIN
1T INM TN NN NORY HYW MIVAVYNI NPVININT ;HRIWNI M TIND 2N
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NRXINY DIPIV DVYN PI,KPIN .NDHY NIV, NN DIPAR PINPY”
JIITIVN” 10 ONT IR IMRY MOIPNWN DDA YY NINIAN Y TN IR
TIRD NPTIN RN TNR TNV 792 1T NN NAPWN HRIY? YV NINN NPIIN
R W TENY OTIN 2172 TR D7I90N0 DININ YV MyYyn marwvnh

PO JNXY NPTRN NPT YW DPOYRIN DIVARNY PIL IR RIWVIN YW NVOR IRT 116
7DOPPIN N DINARND L,RIOR ,0NN” (20 NPDA) YV 7P 1T PO NDIIN MO PINY K7
AMIDT NTMIY DIINA 2NN 117N YRIW? NOTN NN YY DIPNN NI DR D2INYNI
™MHIIINN NPNVWIN NNAY RN NMI2Y ;217 DN NI N2 ,ORIY NTRY MYYY 1 Y Hw
HRIW? NYWIIN ;>TIND DYN YV NIMIRDD INMPN DR DAPWYN YN 1IN PP 1PN HY

105 NIYN D) IR DPMI2INM PNT ANWIINA 170 5910 RN

1YW MIPIVING :17°0 N0 APINA DTN 2P YRIN YV APNRD SwnY IR 117
12nY VYNNI VAR .(19.10.2006) 53 ,17°1 NDIIN , VOV PIN ,APIN NTYY YV 54 790N
AN VP 9MINT DPRY ORI NN YR POHR DONONN TYRI N2 RY WAINY NNR
N1 YY DIVIIRD 2370 YV 9MINTI TN HY MDYNN DR YOVWVY DDINY M PNy

DTIY DVPAR NYNIRY NITINY DIRIN INVWY 1PN HY

99



?02°TRN NTNY 2NN Y

NMYYNNN NYap 290N NYRN DNPYWN YV DYPYN NR DYHRYY NIMN D)
MR PAIRNY JPDNAN DRD DIRYY NIRRT DYIR DOPIVI J2IN INRY NNNN .NHY
JNRY NYPTHN DR WIAVY NHY R

HRIYY YV TNRY 1N MYNYN HPWYWN DNMY NN D RN NOTIODN MYV
%Y NT9pN YV MYAINI T NIV DTPY TNXY JM OTINN 21N DR INVY
MYIX 1PNY , MWD MIVN 'NY HYHPYH NN NPTN TVRI .DTRN NINT
,OIVVL 1Y MR DIPHNI TWRI JNNIVA HY 17172 1IN NN NaY
DR WAYY D3 INY Y7 L, NYIvmM’a 17vnn HYv nenwnva yuab any vp
DNV NIV, DNPOVN P WITIN PIRD

10798

TWURID 2NN I JAY OVIP IR N NNV PAYY DIRD MY W2
R NPTNNY L2390 NP M2 YV 181 PRIN 21T 1Y 12170 1AW PNVI0A
DIV1AN DIRY NYRI DN IPDIYIIRA YV NN 1DIDT TWRIY IMIRYN NN
NYOTN HMY 1YI? D NPT AT DR PRIN 21T HY 1ARNA VAR NPV HY
J9I0% NN

N2V VIV ,MVRT MDD NN ORIV NPTN DY NANN IR T
ARXIN RIN ITIND 2170 2TIN7RY 217 DIV MIRN TN 0 NPTHN INPIN
D27 121Y NIW MIRNXYN DNNON HWI 70D Hvanin Y¥ mond NImrn
TN MOVY 1) HRIW T HY NVHVWIN NYNVIVA ,NNY 0NN NR DY
VN DITINTRY YV NI 79010 1YY L(1967 NNNYNA TWIANY DNVY JM
NMIT RN 7021 ,5RIWI MIRRNN ,NOWHY .DNTHIND IMIR DIRITY ,DIPNN
N1 DWANND DINY Pan nNnd AMR 1290, MINmMan myTh
AN MDYV 07NY NanTn

YPNR DY TTNNNY NMIR ,NMAaNn OYIYN MY IRY NI ORI
LMD RN DYRY DINR DIIY DY 2WPNNA NN AINM 9 IINT
M0 DY R HY HVINY 1IN MINR MPTAY DN .OTRA NIMDT J1D
nPNY NINR IPINN IR NDTIN VIPN DIWPINY MY MIIND .TNINI qON
ANDTN DR DPRY IHRNY TP 1YW 1973 7PN NTY MY TN NP

28N NOOVW IR PNVIAN NNV NI MINR NPNMIRD Mvnn Y1y
NN DAVINM DINITRN DI HY NINIDINA NPIRIVI MIVN AW ,ANNIN
JDRT DY TERMYNNG NY NI0N RN TN 1IN NIPNY NN MR

RIN ORIY? T ORAND PARND PYW ,IHIVA ATV MPR PINVIAN NPHY D) SRV 118
THD IR NP NPTH TN HRIW YV IIRIAX 1DIPO IR LJIRY INRY ONMIRD parn 1pona
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MNYY 173 P RY MMIIN NPTN M 217 YV INNOW D MYV KY PNY NN
MIVY YT D ROR TN NINRYN AITINN DR 11T wnnh nhi>n Yy
VIYIND DY :MINR DN . NRD H9IY AN PNV PADY NHN HY
Y TN 210 NNOVWY DMNMNIN NWIVINT MDXRIN TIWI RYY ITINRIN
N1TN2 2170 NYRPN PHND DI NING M PNIN DN VIYINI DINY R

S5V 9WMINTA 20NN (DN NI HY RPN RIN NPT YT A1
NN MIXIAP YY1 1PDIVIIRD HY N2N YDIAT ;DDA NTIPIA NPT
2W1NNY ,NPTRY DINY DWINY N YW NN 2570 190NN ;NINA
25900 .NPTRN DR DANYN YV NN 25797 72010 ;N2 NURNAM N2
NPTNN YY NYVIN NPTHN NPDIVIIR A% PP M RIN DDIAN NTIPIA
1M N2 MAY1NNM PIRY 102N 1191 §1) NN NPT .1PYANTR NAIN
NI YY Y1945 NN 1K1 12 PPN 2HIN 19 RN L(PIRD N IRORN 1111
OV YDIYIIRD 2370 HY Yawnh

,I2WN PIN (01990 DPIN AWIYYA NITOIN HRIW HV NINN NPT
HRIYIA NYNIVM NDNIN PIM ,1952727 VNN ,MINIRD PIN ,195077 N
DYVITIN DORIN YV ANWI VION MNIRD PINY (R)5 PPD "2.MY AMRN
NAWN YV NN NPT ,HRIVWII NAYVH NIRIT 1D’ ,HRIWIA NIRNNY Man HY
DIY WYY TuNY HRIVWI PINI DY ,HRIWIA YPNWAY PRI NYan ,nayn
20 AM9WN NINY DNYNN 7 YD .AVHPIAN NYWINY TPV DIVH wIN 19NN
MPPNN RY DR R ORIV MINAR YApY 919 HHRIW HV NN J7aV Y
W YV INYT NPPYY D919 DIITONN NV L(R)5 YD HY DIRINN Y VY
MNYYYN MRNN PYY NINITRAD PIN MRNNY .(2)5 §PPDA PIAPIV 29,0097
IRV DAY NN PINA

M1 5W MNTAN P2Y NPTHN PNV 1ID TPTHINPN MDINAN P2 NN PVDYAN NDRN
HRIVA 17202 729N MNP IR TINN DPMNAY/ Dny %1 v 0Yao oy *29pn vVYHN
D70

?IN ;95 N”0D ,1952727>WNN ,MINURA PN ;159 17D ,1950 — »WNN ,Mawn PN .119
.111 n”0,195272”>9N0 ,YRI1WY NN

TIMRY IV 1T IR “MINGWN TINOR” YV NP HPI DT MO0 AN Y 72T DM .120
IR NNNYN YV IPRIN NN TN PNV INOWN 2129 TWARY NIPTN NAINA PO "MNawn
PIPNY WPAN NIPTHN NITR 12 28N RN NNHYN NN .ONTHINA WTNN TNRNAY ,NINR 12D
DVN” VHIYTIN IRT DRIV IR INAVA VP YV NPTAN NIR IPRY Y NPT THYN

.(2013) NITOIN RY NN DY MTTHINNN TN 7 DPVIVN
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NMNOT DAPN DPRY ,NNON PN DIPKYA DN YR DOPIN ,NwYnd
POMY Yana NYTN MPOY TV PRV NN DY ,NIRT DY INURNNY N025Y
,DN2 DX2IPIN DORINA DTMYY MY NIMDT DIPN DN DY ,DPMRNNN
TN NPIYIN MPIN DIPITRNN DTNVN DNYYV W2 19 DR KON

TNRI YR 17N NPT HY NNVHYA 1IN MMIRKIAN VOVND ,IPYI
NR YRIY NINT MINIR DNV JYNI IR .NINMIN HY D2IWNN RN
NNRNEN NN NPT DY RN .NIN NPT KDY 1YY N1TND NNRY
7N2OwWN MO YW AT N NN N1NAN PPN NVNRN .DITIN-RY 289 1N
TRYNA NOWIN NN RY HRIW .DNNAY 2IWH 1WPIY DVDYY DV -
190 MININRD DIV ,NRT DY DTN N1TNA RPNT NINY 187 RHYY Y
DNIYY ,VYPNN YWPINT NNAVNN NN PNMNR DY ”N2XWA NI NRY
JINRNRN A0 DNPDTN 9P DNYDNI MNMAnD MPIN 0NN

MINIRNNI NDNI YDIATY PN INDRN TN PR DITR NMIRIN NIRPDH]
PIRN IR MPTAN DPOYN ,0VOPN YVPIN HVI NNAYN 3N YV 90 AN
N2 DNIYT PRI ORIV OTIN 1IN YY DNYY MYawnn DR Nvapya
MNYPNN TIN ,NNRID ,DMPPNN NOYR DRWYII DPOIPN D'PINA VOVNN
NIONI PHR ONONNY ROYY NYTNN NVYNN YW 9IINTA 1IN
mM2MN D3 1N ,NPVISVWA MIVINNN M RN IRXINA .NVAVYNN NINPTNNN
NYDIYIIR HY 2390 PTIND 2190 RWI 1IN YN TIDY DION J0HY
g0 gNINn RIN IR MUHYNN2 wI9Na 9193 IR ,N1TNN

MN Yy ,N1TNN PNIN 22591 12 DINNN DIYHY :NPAVN AYIRIN YV INVN
9 TMYY NNY DN MINN 91291 NPRY MHYY IRXIND Yar T 0YINY
1M MVYNNN DR J1 NYAYN N1 MWN HPA NPW NyIvn .ovn 170
2130MIpnn NR

DIV VPN OVPIAN IR ONVYWN INOWA NIINY ,MIAVD PINY DNYNR TwNNA 121
DYYa YV “NBWN MY YV INT WINN D NANT NNIDN WY YRIVN MR .MIVR RYY
RY .ND1p MPR RN 722991 YTIND 210 NV R IR NPNY NPYNVN DIRYRYY D1V
1739 1IP»2 RIN D ,NY NXINM PIRA ,DIDIN Y9I JITA AT VN NN YR IR PIDYR
D) VW ROR .NIPYN 1072 INNY KN RY HRIW T NTIPIA 01, DOTINN 12 N7INY H0Na
X3P D2PVDYAN YV MIT PNIRDIAN VAVNN 79 HY MITI IRI TN IR D DIPIVN NHRD
VN PAY AN L,MIN Y INNY VTIN WRY PR 195 11 1079 19IR2 DAN TNR DI Y
DY 1M PYIAT IR AMR AMT AT MYV DY THINNND Y JTY 2N PRy RN
TN "TPNP AT ATIPIT W IR NIMIPY (2010) IRIY NPT MINNY DNPVDYY DIVIYY
1012 ,200772 NHYWNNN YRIY NPYWIRD MIPNAN 27Y .DPINY DPRINnD ¥ Dond Y nxp
9 DINNN P32 NHYVNN 7D NDII VYN ,NARVA N”IN NYANIY P2 HINR YV 12YNN NYVNN
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221 DPTINY MUMVIR MNIIRNND MDY NMNYIY PIVPN :MAVD PIN «

DYNINAYN
177300 YPINA 1IN 15N D) RIN ,IHNDI IPNINRD MPNYN Mawn piny
NPTN YV

TAR YV 1TPINA ATNRY HRIW PIRY DT YV (110 IR) AP”YYH MO
D29Y1 .19 QR VTIND NAPNA DX2IY PAY DTN P2 NN DIMINN
PIRI DNOTA DR WINN DMIPY DTN YV DNNDN - PIXND - WYN
VYN DMIR TIONY 750NN DR YI0Y 1T NMIVAR JIT 991 1YY ,HRIWY
DT WINA HY PIARN HV PNV RN VRN PARND HY 1PNVDNN PIRA
ORI PIRY MY DTN YV

9 072N VTIND HYVNY MHYAINN IHYVIA NPTNRN NNPN HY NN DY TN
PIRY DI HV NRRIN NN DNPPTH 1Y HRIYW nHWNRN DTN NIHY
22 p»yrnn DIYIRY 41951 YR

nNaa 10 ,N1INN DNPN DY NN DPNYS PN NN PIH RYN
DYN TY DI NPDA NNAL §7) NITRN NIVN HPY VR ST VNN DY
VAN PYARNY NAVYNI IMINITR NR WIITIN PIRL 2W1NNY DT’ HY omdT
NIYA INRY YTINN NINAY RYS PR L1V .N1TNN HW *TIN TINY Yv N3]
.19507"”7WN MawN PN DR NDIN NIWR ,NPIND

AT PINY YA NNAN MTIPI NN WITAY 2IWN 13I8Y

PIND DR PN RIN PN PYY 11712 VPRI DDA PIND MINNL ,NIWNRT
PPIMY NVOMNN NRT DY .INYP MIVHAN NNRDY NPTHN YV NPNVN JARD
T P 1YIPNN YK MINTAR PINN NTIAN NYWNON 172 MIAVA PIN DR
MY MINAUR PN PPIND NP TPMPNRD NN LPIND NPPPN NaY Ixp
2 nYwnn NPPTN MYRNRI TN A7”YY TTIIPHY DM paph vIvm

P732] N7 HMY NN YINY YRINH LAVHNN N2 .Y MO RV NN 91YW DOON
INRY .[(2000) 455 ,(2)N1 779 YR NPTA YW "HWNNN WRY '3 0 55N 79199 00/5167
N”0 ,2001"R"DYNN ,NWVA MIT NYYY PIY PIN DR IPPIN DDA AN APNYN NONT
DYPIND 790 HY TN PINM ,NARVA DION DNM RY HPHA .AHYWNNN DR PYNY M HY ,159
NPV MKRIN HPWNY NDIN AN YV DN»VI YV IRYIN RNV NN ANYaY navnd
NPOYA DYINV’A DPPOR NINY HY T0IRD PIN PPIND MYRNN .APYPR MPYXNRA NPNIIM
YR R ,DNYY NDIIN 72N DIY Y NV RN T AP0 .AMIT NP”VI NIRVIAN DMAY NN
S® MO NR YNY DWPAN DN PRPVAVYNY DV PVIVN DPDVPRI NR DMIPINY

L09WNN N2 MYXNRA GIRNY DINNRY ,D7PIN MIYRNRA 1YWNINN

.(2009) Mmawn PINb MY DWW Py 122
1T RINY ,MINTRA PIN ANOWN 22 MR PO MR IRV T PNVONY ™I 123
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PN P2 Mawn PN P2 1TI9NY RIANY N NN PVANT NI NN N
24798 MYYPY ORITOTIN DY PNIPYN YV NVWNAN NPPPNDY ,NINIIRD

IMNMWY 17 1NN RYY IO 7INN DR Prvd ayxenY Tann 1172, nnY
IMTANN MYV HY UM ,APIND 1PIP AVINNN DR I P72 .TNYa
,021Y IMNYY NORY PIN INT D DODN RIN LDV DONYN DIPINY
JHRNTD MPIN JPIVA NRT YIAPY TN DOIN

135 ,7ARIR MYYY ORIT OTINY Y7V NIPOYN PA PNAN NN WY
IMITY 7ITIN 1IN LINON NINDT, WP RY RIN .MIITN WINMY ITONN Y09
291N NOYRYY DINY RHY NYTIN NVHNN INVYYI 92 .pINN D HY MYYY
25 070 01 YR 09 Y TN RIN M PIAPY MONDN NN TN ' HY
92PN PN YV DNYIINY AMND N NYRYN NR PRYA PINN ,DN0N j1IN1
NNRRINY ,1MYY NIVR 29 HY 1PAN PIRY 1YY %D YA PIND ,H0NL .MVINN
1MVIN DR AT PIN DY POY 91 26,0790 T YV NPT NPY 9 HY mwy)
IR DTN HY DMINT Y NINR IR D NDAN YV YVIVN PPN YINIY
27 710991 MAYWY MITN 90 YV

YTINN 2IN YWY OO MAYD PIN YV MVYNN IMBDYN Y
SV NPT LPIRD IRWNIDY MYYH DTN DY DNRT INY DNWN NYININ
128 195 TITYH nHVNNN

DT YV INAWN M2 P 1Y PPV NYR IPIYY ANYA AMINN 1OV ,TNYna

Y9192 DYPNNY NYTINY N3INY NATYAN DR PAINNY 7Y 1193 RY 93 ,pTRL , 0N »VANT 124
PR NN DTN NHTYNY DXA0 DNXY DPPINNN D DWINN DR NI IPINND 0N
DYN YV DIRDN NPTNI HRIY? YV PTRIN 2TIIN ARNI DI AN MIAVD PIN IR DPTIN
YV TIT2 MPIYNN DYNYY 1PN 11 RY 1Y TWPNY RNINT 710 DIV MINURD PIN NN

VN PINY MY DIYY NI IRT NANINY .MIAVN PNIPY NYIND

D YRTIPNVYS YV NTNY NYRWA IPOYY DVIRD MTYND PRan (P)NIY Nwn 125
N NYRVWA TY OTIN 2D DINA MNRY DR PTINY N ITIND DRI DTN MITOINN
.N0NY NRAN NPDHL DI IRT MAVA PIN P2 NP2 IWPM PN

125 aNI0 MDINRNN PIPPYN P2 NNN Y2 N0 MIAVA PIN NYRNA 11T PIRY 29I 126
NPT YV NPV PIN RY MAVA PIN YY1 .30 HY INYT NPrwa NN¥NN NTWRN NYWMIT
(NP PN 1725 NPTNN NNRPN 12 NPTRY APHYN DR PTON RHW 193 WNNn) Ppmv MINR 110

DV 11123 IR

NIMD X272 ,pTRA NIRRT ,NIVR 2 HY 1IN AMHYYW NWITY 1NN N0 1A 1PN 127
NPT HY DNPIYWY NN ANNS NIVRN NWIIT .AXIR MYPY IRIT *TINd HIV PIPYN DR
9PV M IPY 1YY M NYIPA NHYVIN

,MININRD D2WA HRIVY PINN DN?NORIND YV PPN RN MYYY DTN YV DM 128
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DIN HRIWY HHH AN PIN YV TRR I RIN MAVA PN Hroan
v DN RYY,NAWINY 11TRN HY DDIVIRA HHI TIT2 PO NN
R N2 NARNNDY N1TNY DINY HIP M NVINNN LOR BNY DIRANY N
mMavn PN .N1Inn N2 Y INra DNWNM DVNIAN DMV TR
D) LPNIR DPRY DTIY APTNN 2995 NINOT PRYn RINY 01 1917 KXY
129709 17917 ROR NIDT P2IYN 1R 1N PINNY IR TYRI 1IN P 1Y
1990 Y90 RIM D09 YW NIMOTA PIY PI gPYNn IR PIND L NRT 1Y
NVINMY DWITIN DRINAY ORIV DTN YW TPNXYN NITINN MO D)
AMIDT DR DX ROR D9IPN YV DMIT DR P PTIN IR MAVA PIN 0T jIN
97080 0N YRY IRIAPN HY

PMDYYN IR ,TIRND PIN YYNID MNINRD 2090 MIAVA PINY ,MINR 0HONa
999 ORIT M PAP RY XY RIN INY NININY NYDIYIIRA 215710 HY MPWIN
5P Maw N1dN 17PN MHYVN 1NN R 1NN NININ 1MYYN NPDTN NN RY
130 73700 MINIR NDWOI

3 PIAPY 792 MAVYYH MIRITN NR DRNY RIN .MIAVA PIN MY 1970 Mwa
D3 RN ;NINR DT 12 IR, 1IN0 IR AT DRY THONY M pI RINOITID
TN OTIN? YV 12 TN YV NT 12 DI 2D YA TWRI MV MRITN DR NN
1IN NP RY PYIY HRIW ,PIND PPN JNT2 MY IRITY 129N TN HY
DOTNRY YV D17 9901 HV NYYHY HHIN NPVWN YD VYN ,TNPNA NOWVIN
DN OVNN 1PN RY HRIWY M TINN DYPY IR MITY NOwnn NPt onY PRY

179 N33 NNANRD NIPNA .MTNIPN MDA DNVPN DMWY, DY YV PP 0T Y
D) DY 19N NPTRN DIY JIRY NPNYI0IRA 1YY YV NA1TR MIXIRD ONY 1M
20NN DR PARAY NTRN YV 101 RPNT 1727 MININRD DIV .AY”5Y0 TITY NP»TNa
127 77 ,501nY 187 1T PRI YY 792 NpOIvR MYYan YV nvIan 1y TN ,n»YY MY YV
5w NYIVIN NPPTNL TNRD DR N1INAL(2007) B92T 32W) DI2T TINA “NIHNINY NPTINY
2T DY YW PPN NPT HWIVY HIIN HRIVIY 1T DWITIN DIRIND TNRD NNOHY TITY

P1YNY 1Y NPTRN P TPVAYN PITN IPRY ,NIPY WITAY PNV NN T 0D DR 129
DINY DR YV MM PIN INIRDIAN VAVN .POR WY MIOT,(INR DTR 93 R) PTINY
IO PIN IR RIN DNIPY YAR ,7IMNAR DOTR P R 7INIRY DR N2 RDY VIR

DTN PING TN OR DINY NPTRY NPT Y PRY M HY

T N7 PINA DMXND MIAVA DINURD PINA P NV MNIRY MY 12 NWPN 130
PIN N TN ANY D RN PIND NRND DY HVYNN VIPAN TINTR NWIIHY NNVRIN
ORI,V PINY 4 PYPD 13 HY IN»HY DY NIVMVIRI NYTN HRIY? MNITRY IRIT MV
JINR N2 TN IR PINA NPPN N1 PIRA 10 DR P2,MIAVA PN 09 HY 1YY M TN Y
1980 NMIWA P .MV MIN PI HRIWI MNTR IWIT — DTIN"RIN »TINY - DN 1999
JDIRY IR DT DTN 092 ,0TY MON MNIRY 19T HRIW? NIAIRY THIW M 2D Pap ;inn MY

105



20NN NTNY "NPIN Y

M2 NYPY NW DNINRD DNWPN YV DITIN 1”YYN I, DIRIND NNWYN
1M 92PVH MEYINA NI MPTHN 10 ,DOTIN DIPRY MAIAY RIT YW Ion
N2 NITRNNYY YRV 2W1PNNY DWVWPIANY N 172 ,q0N .DINR MINMPNN
A1) MIYRNRA NRT MYYY 00NN W

JPMIYNYVN MYTN NPMIM DYNIan MnTd a»an 1w mroen
B1Lmawn NIpY YV IMPIRN DR DOPINN DINPIV NPINN

HNIWY NDAIM MNIIRN PIN NN ANAVN NN «
PYO RIN — MNARD PINY 7 PPD — HRIVIA ANOVWND MNIARNN YD
YDA DWITIN TN DIRINA RYY R NITRNNY 11 212 HY Hpnn ,non
PINN NVWY 29 HY L(NMTI NVA DY ,PIN YA Y NOVINN NWYY) 7INY 5
13702 DY 11D ITON .DNAN TV YW YT NPPwY 195 0T HPn IToN D)
MY MINARI MIAVIN DNPY MYNAN NIMIT MPN R JAn pOM MmN
DTN NITRY RWNIY

TYNY ,ANAWNN PO JaN YRIVI DI ,MINR M MPTN I1NOY RHR
919501nY ,NNY MINR OHYA PA DRIV HY DT DIDT DY THNNNY
N30 YV DRINI NMINNANN MPTHN MINMSN MPTRY 9P n~ani NonNd
DORIY TR0 Y HRIWIA MINTIRY TAYN NMIp YV NOHRYN L0101 .Y
2170 PNN YV NTRPN NPMIN TPMIR MPNVN 1P HRIW? MIRY
DYRYWI HRIY? MNIR DIVDYA HY NINNAWNI NPMIAINA ,NINIRDN NI
ple)

TNYN 1HYVPY DVDYS DANPN PN DNAY NIV PIPR MIANINN MApYa
INAWN NN Y2230 TNPN PIN PPN ,NNAVNA NN 7TON MIN YRV
MINARD PIN :HRIVY MNP NMY? IR MPTN HY DNIR IR DAVIN HY

DNYY DIRYN NPTHA NPNY DTN DMVID YV DMIT HV 1PIYI §0 PIIN MIAVD PIPY 131
NR WYY AYnpn Sw AMAT YV NN 1 ,DMIAIN DR NI NNaY vy 1Yo 1
R2Y I IRY MDY HRIVIA MIAYPNN DT PIPD MIAVD PINY 930 .ANYIm amamn
1IPY PINT PNV DY MAYV?NN DD TWARN 1R — PIRY IR YT 1YY WP Y319 1N
NYNRY NITINY NPTRNA PPARN DN NWHNI MV PIPY YV INPTRN — NNNYN YY1 NN
S50 NPT YV INTOYNI NIHN DT (PI) RO DY (D3) RIN TN NRD D RIN T
IR PR DT D MYV DR NPINN 197070 MIAVA PIN PPN YT DYDY MaIvenn
MY VY N1 ORIV TN YW NMRY NITHNY IPTRAN DR WYNN 1T R 0T Ipva
,IRIN NPDAA NI PINA PIPINY YPIY (1995) ”MIpnn MHARI Mawn PN’ 1 ;mMawn pinb

.nonb
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NR 920Y wpa AT PIN #2.20037)70VN (NYY NRMN) HRIVY n0NOM
LT TNV LTI 22VIN D2VDYS L, DYTDN T 212 YW MINIRNNN "N
DYIR ,NNR MIVWY 70 MNPNN 19PN .DYRIY DINIUR YV INAYN N1 DNY
NNYIY DNDNA — TIRIN RIN HPIHAY ,NDIIN NWIRD NIIRD PN 12 YIp)
3Ny Ty - 010 DY VYN P

DR NY9N RINY MYHLA HY DDIANNA ,NAPMIN NMINIRD PIN YV NPNPIND
IWRY 791 ,0ONVVN MAVINY DIRWIVY N TP DNV ,D0AIPN HRIW? NN
SRIY MNIARY INNY 193 ,01TY DT N2Y TRYN NIPRY DRY TVaARN
MNIRNNN ITON VINNA 2N NPT NPW D190 WY 10 TIY Y .07 INRN
VAVYND N2 NPOTIY ROHR .PNWNY 11D MYLY NWp NN INawn 71 Y
NYTN YIPYY DIND DR MITTNA NNRNY NTHN NIMWI YV NPT NPwH pana
NMWYa N1Y 4 apnvo paa RN AT RYWNA OTIIND TN PO .DN9N W YV
NYT NPOW 01N WY PR L,PINA PIVY MINY 1 VAVYNNI N2 YIP 1AW ,1999
NIT W NITRY D RN NPIMN .ANAYN NINY DNYXA YN MY VYN NVID
NAY MOT NVYPNY NI IMINRY D TVPN DR INNAYN 127 TAYN NIPNY
35,00WNN N2 NPYDI MPYXNRI ANIWN

DMLY YAVIN D2VDYAY DIRYWIIN HRIVW? MNITR HY DI 172300 1N T MOT
D'NVYN 22VIN YV HRIWIA MINTRNMN 10N H230Y JTNRD INYNN TVRD
DNIRN ANAYN NINNY TRPNA DNPNNY JTNRD INPNN ,MINY MPTM

1 N g . , - n,0 i i [ Ny .
1PN DT PIN L1901 N”D ,20037)” DWNN L(NYY DRIN) HRIV'Y NDIIM MNNRA PN 132
DY MTNI IMYN MMIND MW DINIYS 190N

22VINY TAYN IR 1D NWYWIDT NPIN YV AVINNN IRVIA 1NN 2D P8Y W Yy 133
YY PNY N I RY 73 992N 7322 NOPNI ITY INRY DYIR ,NYWNN NVYNNA DMOYYN
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(16.09.2013) 2"1N2 D’N°NY DY NIXY’NN% 110 NON .2

I hope this letter finds you well.

We have been talking about the identity of Israel and its constitutional
history for years now. But, as you may have heard, I have now been
invited, by the Minister of Justice of Israel, Tzipi Livni, to submit to her
a proposal on the constitutional anchoring of Israel's identity as a Jewish
and democratic state (my translation of the letter is attached).

I have had a very intense period of ‘high holidays' this year thinking
about this task and what is the best way of going about performing it. I am
excited to be able to apply the thinking and work I have been doing on this
for years in a way that might be helpful in a real sense and meaningful to
the actual legal and constitutional realities in Israel. I am writing to ask for
your advice and help.

The immediate trigger of the letter is the fact that in the coalition
agreement between the Likkud-Our Home and Jewish Home parties there
is an agreement to enact a basic Law: Israel as the Nation State of Jews.
Draft Bills of the law do mention that Israel is a democracy, but the gist of
these bills is to list various aspects of the Jewish distinctness of Israel, such
as Hebrew language, flag and hymn, Saturday as a day of rest, etc. Most of
these arrangements are already part of the law and practice in Israel, but
now they will be entrenched in a basic law. There is no similar elaboration of
the implications of democracy. Center and Left parties, including the Arab
parties, claim that the law seeks to legitimate and justify discrimination
against non-Jews, especially the Arab minority. This criticism unites those
who think that Israel cannot and should not be Jewish in any way, and
should declare itself to be a neutral democracy ”of all its citizens", and
those who accept the duality of Israel's identity but argue that this law
is an attempt to distort the balance in favor of Jewish particularism. The
advocates of the bill, on the other hand, claim that it is required to counter
trends within Israeli civil society and bench, which have interpreted the
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Jewish distinctness of the state away in policy arrangements, educational

policy, and jurisprudence.

You can read of an earlier version of these laws and reactions to it here:
[link to the Wikipedia on the original proposal of then MK Dichter]. A
second Bill proposes to give the Declaration of the Establishment of the
State the status of a basic law.

I see my role here as seeking to implement my own commitment to
Israel's identity as both the state where Jews exercise their right to self-
determination and as a state which is democratic and protects the rights
of all its citizens, while bringing to the task my professional expertise in
comparative constitutionalism. The 1992 Basic Laws, proclaimed part of
Israel's constitution, defined Israel as” Jewish and democratic”. My ultimate
question is whether Israel should seek to give additional constitutional
entrenchment and elaboration to its identity as ” Jewish and democratic".

Usually, constitutional statements about the identity of states come after
a revolution or a major change, and as a part of the enactment of a whole
constitution or a significant amendment of an existing one. Israel, however,
as you know very well, is in a different situation. A number of efforts, by
both civil society organizations and the Knesset itself, to complete the
‘constitutional revolution' through either a full constitution, or at least a
clarification of the status of basic laws and especially the power of judicial
review, have all failed. In part, this is because deep controversies of ideology
but also on the power of courts and the way they are appointed. So I am
asked to see whether the constitutional articulation of the identity of the
state should be offered against the background of this general ambiguity
and instability of the status of the basic laws and the power of the courts.

I see 4 main alternative recommendations:

1. Seek a complete constitution, with a preamble and a chapter of general
principles elaborating among other things the identity of the state. [Not
in the cards. Not my mandate.]

2. Do nothing. [Not a bad idea when there is a mess.]

3. Draft a more balanced Basic law: The Identity of the state, which will
look like a general principles chapter of a constitution. Two questions are

involved: (a) what should be the provisions describing the components
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of the identity of the state? And (b) what should be the legal status of
this law? Binding law? Expressive? The proposed Bills of Israel as the
nation-state of Jews are of that structure and they are supposed to be
full-fledged basic laws enjoying entrenchment, so that the court will
find it hard to ignore them despite their alleged bias against Zionism.

4. Propose a short preamble-like declaration, giving a slightly richer festive
articulation of the meaning of Jewish' and ‘democratic’, which might
enjoy broad consensus. [Are there such declarations in the constitutional
tradition anywhere? What may be their status?]

In my meetings with individuals and groups I have heard preferences, and
some arguments, for (and against) all of the above. I do not want to write
more at this stage. If you find this a challenge you would be willing to
discuss with me, let us find a good time for doing that.

I am in Israel until October 20, then off to Thailand for a month for a
combination of tourism and thinking about this. But emails, phones and
skype do not know the difference. I guess I will be less available while away.
And I have at least a few months to read and think and toy with ideas.

I hope to hear from you even if this is not the right time or form for you!

Thanks,

Ruth
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(12.10.2013) >TI° DY NP TNY 1ONY ™19 .3

Dear friends,

I am writing you following our meeting Aug 8, 2013, to ask the JPPI to
join me in the process of thinking about the proper way of giving the
identity of the state of Israel as a Jewish and democratic state further
constitutional anchoring, by soliciting and identifying the implications of
such entrenchment to Jews living outside Israel, and their reflections and
attitudes to such possible entrenchment.

On Aug 12, 2013, the Minister of Justice, Tzipi Livni, asked me to propose
on a way to entrench Israel's identity as both Jewish and democratic, against
the background of various bills seeking to elaborate on this definition,
which was included in Israel's basic laws in 1992. Translation of the letter, as
well as the relevant bills, is attached. Also attached are a few links to English
discussions of my task and its background - (The Jerusalem Post, Ynet news,
Haaretz, The Wikipedia on the original proposal of then MK Dichter).

The question raises the most basic ideological, constitutional, social and
political issues.

Naturally, the ethos and basic commitments of Israel are a central
question for all Israelis, Jews and non-Jews alike. However, the meaning
of the Jewishness of Israel and its relationship to democracy and human
rights is of concern to all Jews, wherever they live. Especially to those Jews
who see Israel, and its revival of Jewish political independence in (part
of) Eretz Yisrael, as an important and unique form of modern Jewish
existence, and who therefore care about its survival, thriving and nature.
My task involves at least two levels of discussion. The first is the substantive
question of the identity of the state: Can Israel be both Jewish and
democratic? Is the Jewishness of the state a matter of religion or of ethno-
national culture? How should the two be balanced? What are the rights of
the Arab minority? The second is whether this identity should be further
elaborated in a constitutional text, one which should limit the legislature

but will also bind the interpretation by the court.
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Naturally, only Israeli citizens - of all religions and ethnic groups - will be
asked to vote on possible legislation (in either elections or a referendum).
However, I believe that since Israel is the state in which all Jews may exercise
their right to political self-determination, their concerns and attitudes
should be made available to Israeli decision-makers. Furthermore, in
the tradition of partnership between Israel and Jews all over the world, I
believe the experience and expertise of Jewish leaders and scholars should
be enlisted to make Israel's treatment of these issues better informed and
more inclusive.

I think you at the JPPI are in a unique position to seek to make these
voices heard clearly, and facilitate the contribution of such leaders and
experts to our discussions in Israel.

I believe there will be two stages of this process. The first one, of a
duration of a few months up to next Jewish New Year Eve, will consist
of my studies, meetings, consultations and deliberations, leading to my
submitting a proposal re the constitutional entrenchment of the state's
identity. Hopefully, this proposal will then lead to a second stage of debate
in Parliament and the public, culminating in a ‘constitutional moment' on
this subject.

I hope this provides a good framework for you to think about possible
ways for the JPPI to be involved. I will be happy to discuss the subject
turther. During the first stage I will not be able to participate actively in
eliciting and structuring such processes. At the same time, I will be very
happy if such activities can produce ideas and materials which may help
me in my task, and will of course participate to listen and learn if meetings
are coordinated with me. I will be much freer to take an active part in
such activities once the first stage is ended. Thanks for your time and your
willingness to consider this. I very much hope we can work together on
this task. Do let me know if there is any further material I can provide to

help in your consideration.

Best,
Ruth Gavison
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The Conference on the Future
of the Jewish People 20 ] 4

Glen Cove Mansion
March 11-12, 2014

Tuesday, March 11

11:00-11:45 Registration
12:00-13:30 Welcome by Leonid Nevzlin

Lunch (Embassy Room)

Amb. Ron Prosor
(Israeli Ambassador to the U.N.)

Ruth Gavison

13:30-14:30 Plenary (Embassy Room): The Israeli-Palestinian Peace Process
Opened and Moderated by Dennis Ross
Speakers: Stuart Eizenstat, David Makovsky,
Einat Wilf, and Shai Feldman

14:45-16:15 Working Groups on The Israeli-Palestinian Peace Process
Washington: led by Avi Gil
Jerusalem: led by Einat Wilf
New York: led by Shmuel Rosner

16:30-17:30 Plenary (Embassy Room): Israel as a Jewish and Democratic State
Relations between Israelis and Arabs in Israel
Opened and Moderated by Stuart Eizenstat
Speakers: Irwin Cotler and Sammy Smooha

17:45-19:00 Working Group Sessions

19:30-21:00 Dinner

Speakers: Stanley Greenberg, Stuart Eizenstat,
and Dennis Ross
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Wednesday, March 12

07:45-08:30 Breakfast (Embassy Room)
08:30-09:30 Plenary (Embassy Room): Iran
Opened and Moderated by Dennis Ross
Speakers: Elliott Abrams, Michael Herzog, and Edward Luttwak
09:45-11:15 Working Group Sessions
11:30-12:30 Plenary (Embassy Room): The Relationship between
Jews and Jews
Opened and Moderated by Shmuel Rosner
Speakers: Natan Sharansky, Julie Schonfeld,
and Yuval Cherlow
12:30-13:30 Lunch (Embassy Room)
Natan Sharansky
13:45-15:15 Working Group Sessions
15:30 Summation

Stuart Eizenstat and Dennis Ross

Working Group Opening Remarks by:

Danny Ayalon
Leonard Cole
Elliot Cosgrove
Robert Danin
Ben Fishman

Abe Foxman
Misha Galperin
Alan Hoffmann
Malcolm Hoenlein
Howard Kohr
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See: http://izs.org.il/eng/?father_id=454&catid=462
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119  The Seventh Annual B"nai B"rith World Center Survey on Contemporary Israeli
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Abstract

Context

This work has been written against the background of various proposed
laws designed to anchor the vision of the state in a basic law. My mission
was to examine the question of the constitutional anchoring of Israel as a
Jewish and democratic State.

Society, state and vision

o A shared vision is critical for a society whose members are required to
make sacrifices for its existence and contribute to its flourishing. The
core vision of a state includes the basic values that lend a unique char-

acter to its society.

Israel is a nation-state whose vision includes three main components:

Jewishness, democracy, and human rights.

Each of these three components is a vital feature of the vision of the state,
and they all complement each other. There is a broad agreement within
the Jewish public on a vague and thin conception of this vision. The
component of Jewishness in the vision of the state is not easy to swallow
for members of Israel's Arab minority. At the same time, the complex
vision of Israel regards them as equal citizens, and as full partners in the
state.

o The full vision, in its entirety, is vital for the strength and success of the
state. Such strength and success of the state are in turn essential to the

welfare of all of Israel’s residents, irrespective of nationality or religion.

A distinction should be made between the broad acceptance of the core
of the vision, and disagreements within Israel’s society over varying in-

terpretations of the vision and its practical implications for social life.

Israel manifests deep political, social and ideological disagreements.
Most of them are not about the core vision itself. They relate to its inter-
pretations and implications.

o The state has an interest in strengthening the broad acceptance of the
core vision of the state.



Recommendations: Abstract

Constitutional anchoring of the vision

o The vision of a state is usually articulated in the preamble of a constitu-
tion. It has declaratory, expressive and educational functions. In this way
the core vision is distinguished from the constitutional arrangements that
give it practical meaning. Israel does not have a full constitution. The pre-
sent bills aim to establish a separate constitutional anchoring of the vision
by itself. They include vision laws (basic laws seeking to anchor the full
vision of the state); Jewish nation-state laws (basic laws which by name
and content seek to provide constitutional anchoring for the Jewish com-
ponent of the vision); and the Declaration law (an instance of a vision
law, that would anchor the Declaration of the Establishment of the State,
also called the Declaration of Independence, in its entirety).

« Questions of vision are not legal questions, and should not be decided
by law or in courts. A separate anchoring of the vision would transfer
the locus of discussion about disagreements on interpretations of the
vision from the public and political arenas to the courts. Against the
background of Israeli reality, this process will enhance uncertainty and
disagreement.

o Debate and discussions concerning interpretations of the shared vision
are desirable and contribute to the betterment of society. A move to an-
chor the vision will put the vision itself as the focus of disagreement.

« A Jewish nation-state law may upset the balance between components
crucial for maintaining the full vision. Moreover, such a law seeks to
anchor in a basic law arrangements that are not part of the core of the vi-
sion. In this way it may limit the broad agreement concerning the Jewish
component in the core vision.

o The Declaration of the Establishment of the State (hereafter - the Dec-
laration) does reflect the complex vision articulated by the founding fa-
thers of Israel. This Declaration, deliberately left outside the law thus far,
obtained its meaning in the historical context in which it was adopted,
and enjoys broad support in Israel. It is better to leave it untouched,
and not subject it to controversies that will inevitably arise as a part of a
campaign to enact it as a basic law, in totally different social and political

circumstances.
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Main recommendations

« To act in a variety of ways — both cultural and educational as well as legal
and legislative — to bolster the broad endorsement of the core vision of
the state, in three circles of solidarity: the civic collective in Israel, in-
cluding all citizens; the Jewish majority in Israel; and Jewish communi-
ties around the world.

« To refrain, at this stage, from additional constitutional anchoring of the
core vision through legislation, in part or as a whole.

« Iflegislation to provide constitutional anchoring of the vision of the state
is initiated, the law and the process of legislation should both reflect the
magnitude of the mission. An attempt should be made to seek a law
that will strengthen solidarity and not deepen rifts, so that the vision of
the state will be strengthened and not weakened by the legislation; will
highlight civic solidarity in Israel; will enhance Jewish solidarity in Israel
and abroad; and will manifest a fair, generous and inclusive attitude to

the members of the Arab minority.
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Introduction

In August 2013 I was commissioned by the then minister of Justice Zippi
Livni - with the agreement of all coalition factions - to examine the proper
way “to formulate a constitutional arrangement dealing with the nature of
the state...and anchor the components of its identity in a way that would
integrate these values, the Jewish as well as the democratic” The request
was prompted by a number of bills seeking to anchor the vision of the state
in a basic law, and the heated public debate surrounding them.

To perform my task I have studied materials concerning theories of state,
processes of constitutional anchoring, and the vision of the state of Israel
and its constitutional history. I have met with the MPs who proposed the
bills, consulted with experts in Israel and abroad, and discussed the matter
with many people from different sectors of Israeli society. I participated in
conferences on the subject, representing a broad range of attitudes to the
question. I have received memoranda and reports from various individu-
als and organizations. Throughout I have enjoyed the diligent and effective
support of my team and of the Ministry of Justice. I thank the many who
have helped me in this task.

I chose to define my task broadly. The disagreements surrounding the
proposed bills do not concern only the issue of legislation. They relate also
to the vision of the state itself, its substance and its function. Israel does
have a vision, and it has pursued it with considerable success. Its canonical
formulation, often mentioned and invoked in many contexts, is the one
contained in the Declaration of the Establishment of the State: Israel is the
realization of the Zionist dream of the rebirth of the Jewish people in its
homeland. The state is Jewish, democratic, and respects the basic liberties
of all its residents.

Israel’s success as a state depends on two circles of solidarity. The first
relates to its ability to persist and win the battle over its existence as a Jew-
ish state, based on a strong solidarity among the Jews in Israeli society
(and with world Jewry); the second is its ability to create a civic partner-
ship among all its citizens, based on its being a free and democratic society

respecting their rights. Constitutional anchoring of the vision is one way

8
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of promoting it. I wanted to examine the question of the vision itself, not
just its constitutional anchoring.

This paper is a concise statement of my recommendations. I start with
the question of the vision of the state. I then look at some difficulties in-
volved in an attempt to anchor it in a basic law. I have added some obser-
vations in case the Knesset decides to proceed with legislation neverthe-
less. I conclude with a few general recommendations, based on an analysis
of the arguments presented by the advocates of the bills.



Recommendations: The vision of the state of Israel

The vision of the state of Israel

According to the founding fathers of the state, and in most formulations
that followed it, the vision of Israel is clear, and includes three distinct
components:

« Jewish character;

« Democratic character;

o Protection of human rights.

In an expanded formulation: Israel is a democratic state, in the sense that
sovereignty in it is vested in all its citizens, irrespective of religion or na-
tional origin, on the basis of liberty and equality; it protects the human
rights of all its residents; and it is the political framework that allows Jews
to realize their right to self-determination and to political, cultural and
religious independence, based on their being a stable and strong majority
in the country. The basic commitment to these three components of the vi-
sion, each one and all three of them together, integrated and complement-

ing each other, is the core of the vision of the state.

In praise of minimalism and vagueness

The power of this vision lies in its vagueness. There are very few arrange-
ments that the vision requires, and very few that are negated by it. This is
because each of the components is vague, and its meaning is deeply con-
tested; and because the relationships among these components, and the
implications each of them may have with regard to the implementation
of the others, are many and varied. At the same time, the vision offers a
compass that can serve most of Israeli society.

The Declaration chose not to render the vision of the state in terms of a
legally binding formulation, and did not provide detailed interpretations.
It presupposed that the three components of the vision complemented one
another.

In contrast to this presupposition, there is a tendency in contemporary
public and political discourse in Israel to present the vision of the state as

trapped between two contradictory poles: a “particularistic” tribal pole,
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which is the essence of the “Jewishness” of the state; as against a “uni-
versalistic” or humanistic pole, that is the main pillar of democracy and
human rights. The enactment of the expression “a Jewish and democratic
state” in the 1992 basic laws, and the public debates that followed it, con-
tributed much to this picture of the state moving between two competing
poles. This tendency was strengthened by the undeniable fact that while
Israel is the only Jewish state in the world, democracy and human rights
are ideals shared by many other states.

This impression of a contradiction between two poles is misleading.
There are at least three distinct components in the vision: Jewish distinct-
ness, democracy and human rights. They derive their basic legitimacy
from different sources. And within each of them, as well as among them,
there are many tensions.

The Jewish character of the state is indeed a particular matter related
to Jews and Judaism, however we may define these terms. The core of this
component in the vision of the state is the ability of Jews to exercise in
their homeland a state-level right of self-determination. This self-determi-
nation permits them to decide what form Judaism will take in Israel. This
component of the vision concerns the Jewish collective, whose members
are Jews, and which is defined by Judaism - in its cultural, religious and
historical dimensions.

Democracy is the principle that sovereignty of the state is vested in all
its citizens, irrespective of religion, nationality or gender, on the basis of
liberty and equality. The core idea is that it is a government of the people,
by the people and for the people. The constituency of this component of
the vision is the civic collective, the demos. The arrangements of the state
are determined by ‘We, the People, in which all citizens have one, equal
vote.

Human rights are derived from the basic principle that all persons are
entitled to human dignity, since all were created in the image of God (this
formulation reflects the religious basis of some human rights theories. A
non-religious account may say that all persons, qua persons, are entitled
to human dignity). Human rights thus reflect the duty imposed on states,

societies and all individuals to treat individuals respectfully. The constitu-

11
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ency of human rights is not ethnic national or even state-civic, but human-
ity as a whole (when human rights are protected by the law of the state,
they are not only human rights but legal rights as well).

The meaning of the vision of the state, based on the three components -
Jewish character, democracy and human rights - is the freedom of Israeli
society to determine the detailed arrangements governing its affairs, sub-
stantive as well as institutional, subject to the bona-fide aspiration that the
arrangements meet the demands imposed by these three ideals. When the
meaning given to these components of the vision is indeed thin, they can
be reconciled and they in fact reinforce each other. Jews are a stable ma-
jority in Israel, and as a rule they see the state as their national home. The
Jewish character of the state thus also reflects its being a democracy. The
denial of the Jewish character of the state would also frustrate a basic pref-
erence of the majority. Such denial would be justified only if the preference
itself were illegitimate. This essay - along with the law of nations, liberal
political theory and the Declaration of the Establishment of the State - re-
jects this view. Thus in Israel, democracy supports the Jewish character of
the state. Human rights are justified by universal moral principles. They
are a constraint on what states and societies may do to individuals and to
groups. However, they cannot sustain and inspire a whole culture and a
way of life. All great cultures address the rights of men qua men (Beloved
is man for he was created in God’s image) as well as other considerations,
including particular interests and social concerns of the nation in ques-
tion. The practical power of human rights is greatest when they are based
on the combination of sources external to the state and its particular cul-
ture, but supported also by insights and imperatives coming from that cul-
ture. This is true for the state of Israel, and for the cultures constituting the
sectors of Israeli society.

Jewish character, democracy and human rights are all very vague and
contested. The richer the meaning given to any of these components, the
more it is likely that there will be a disagreement about whether a specific
arrangement meets the demands of the vision, and the greater the likeli-
hood of tension and even contradiction between the components of the

vision. Thus, if a Jewish state means a Jewish theocracy, it may not accept
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the sovereignty of the demos, or the rights of individuals and groups to
freedom of religion and freedom from religion. A Jewish state seen as a
rigid ethnocracy may indeed legitimate discrimination against all non-
Jews. It thus may not protect the rights of individuals and minorities to
equality, liberty and culture. A civic, neutral democracy may not facili-
tate the promotion of the rights of Jews to self-determination (and the
rights of minorities to culture), and might lead to an underestimation
of the importance of non-civic identities to individuals and groups (mi-
norities and majorities alike). An expansive interpretation of the human
rights discourse, combined with a broadly-interpreted power of the courts
to invalidate legislation allegedly violating such rights, might weaken the
power of individuals and groups living in the country to determine the ar-
rangements and practices prevailing in it.

The challenge of civic cohesion

The tendency to contrast Jewish character and democracy has a special
meaning for the Arab minority in Israel. Its members find it easy to pro-
mote ideals of democracy and human rights (even though some groups
within this minority may be reluctant to endorse some interpretations
of human rights and democracy, for religious or cultural reasons, just as
these are rejected by some groups of Jews). It is unlikely that Arabs will
find it equally easy, however, to identify with the Jewishness of the state.
The disagreement between Jews and Arabs thus concerns not only the
interpretation and the practical implications of the vision, but the vision
of the state itself. Arabs are a minority within Israel, but they belong to
the majority in a region in which Jews are a minute minority (the Middle
East). Between the two groups there is an unresolved conflict, includ-
ing a struggle concerning the existence of the state itself. Since 1967, the
disagreement also involves the political future of the territories captured
by Israel in the Six-Day War, and the legitimacy of Jewish settlement in
them. Among the political leaders of the Arabs in Israel there are those
who emphasize identification with the Palestinians, including the goals
of those denying Israel’s right to exist, more than civic cohesion within

Israel. Some of Israel’s Jewish leaders, for their part, emphasize the na-
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tional antagonism more than the civic partnership. Such positions rein-
force each other.

The picture becomes even more complex since the Jewish-Arab tension
exists independently of the question whether the Jewish character of the
state is a matter of nationalism, culture, religion or a combination thereof.
There are internal debates within the Arab minority in Israel concerning
issues of identity, the relationships between religion and national iden-
tity, and the role of individuals in the communities to which they belong.
However, these debates are often played down due to the high visibility
and significance of the national conflict. For our present purpose, it is
important to stress that the claim of a Jewish character of the state is usu-
ally not countered by claims to neutrality or to “a state of all its citizens”,
in the sense of privatizing all non-civic identities (as in France). Rather,
it is countered by claims of different, possibly incompatible, identities
and meanings (religious, national or a combination thereof). Many of the
leaders of the Arab minority in Israel do not advocate a neutral, civic
state; they aspire to reconstitute as Israel a bi-national or a multicultural
state. What is common to the visions that one can identify within the
Arab minority - a bi-national state, a civic neutral state, or a part of an
Arab-Islamist state - is that all of them deny Israel as the nation state of
Jews (To be clear: even if members of the Arab minority in Israel were to
desire a civic neutral state, Jews might still insist that Israel should be the
nation-state of Jews).

This ideological and identity-based conflict plays out against the back-
ground of a complex social reality. The large majority of Arab citizens of
Israel are well-integrated into life in Israel, and do not take part in hostile
activities against the state. They exhibit varied and complex attitudes to-
wards their Israeli citizenship. There is an extensive and expansive Jewish-
Arab activity within Israeli civil society to enhance civic cohesion. The
extent and sophistication of these attitudes and activities are often played
down due to the context of the conflict and the tendency of the discourse
in Israel towards polarized presentations of reality. These facts also ob-
scure the presence in Israel of many individuals and groups who are nei-

ther Jews nor Arabs, who are full members of the state. In fact, Israeli
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society exhibits impressive and important elements and achievements of
pluralism, integration and partnership.

The challenge of civic cohesion implies the need to strengthen the
political framework of the state that facilitates significant partnership
of all citizens in building the state and the nation, without distinction
of national origin or religion, and to strengthen the feeling of
membership and inclusion of all - despite the fact that the country is
not fully and exclusively civic and neutral. This is a central and essential
challenge. The strengthening of civic cohesion is a clear implication of
the component of democracy in the vision of the state, based on an
equal and inclusive citizenship. It is also required by the very task of
the state to serve the people living in it, and to promote their welfare.

The challenge of Jewish solidarity

In the internal Jewish debate about ‘Jewish’ vs. ‘democratic’ in the vision
of the state, the two are often represented as being at odds with each other.
On the one side stands a humanist-secular-liberal conception (either na-
tional-Hebraic or neutral and post-nationalist), committed to individuals
and their rights (democracy), while on the other side stands a halachic
Jewish conception (Jewish state). There are those who claim that Israel
as a ‘Jewish state’ is tantamount to a Jewish theocracy, incompatible in
principle with democracy. According to this view, there is a necessary con-
tradiction between the Jewish and the democratic nature of the state. Ac-
cordingly, Israel must give up either the Jewishness of the state (according
to a purist secularist conception) or its democratic nature (according to a
purist religious conception) of its vision.

The binary presentation of Jewish’ vs. ‘democratic’ in the internal Jew-
ish debate is also misleading. It does not do justice to the deep and persis-
tent debate among Jews about the nature of the state of Israel, the essence
of Judaism, and the way in which the state should reflect its Jewish char-
acter. This presentation tends to foment hostility, distrust and animosity
among those who are allegedly the carriers of conflicting Jewish visions for
the state: Observant Jews and non-observant ones; nationalists v. cosmo-

politan humanists.
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The majority of the Jewish population of Israel, including the majority of
the orthodox leadership, does not see the Jewish character of the state as a
move towards theocracy. In the 1948 Declaration it was made clear that the
Jewish character of the state consisted in the exercise of the right of national
self-determination of the Jewish people. In fact, the Jews, in both Israel and
outside it, exhibit a great variety of approaches to religion, to the essence of
Judaism and its continuing importance, and to the relation between Juda-
ism as a religion, civilization or nation and democracy on the one hand and
human rights on the other. Similarly, they hold a variety of opinions on the
question how the Jewish character of Israel should be reflected in its public
sphere. The pluralism in these matters cuts across group identities: There
are observant Jews who advocate the privatization of religion in Israel, and
there are secular Jews who struggle for maintaining a cultural Jewish pres-
ence in Israel’s public sphere.

Debates concerning the Jewish component in the vision of the state are
inevitably tied both to the debate about the legitimacy of Israel as a nation-
state as against civic and neutralist visions, or post-national and post-Zi-
onist ones, as well as to the political debate concerning the future of the
settlements and the conflict with the Palestinians. Against this background
it is important to note that, while it is mainly secularists who hold civic-
neutral and post-national attitudes, a large majority of Jews, in Israel and
abroad, including most of those who are not observant, regard Israel as the
place where Jews exercise national self-determination. On the matter of the
future of the occupied territories, the picture is more complex. There are
secularists who support the vision of Greater Land of Israel, and there are
Orthodox Jews who support the vision of two states for two peoples. What
is important for our purposes is that the advocates of both these politi-
cal visions often justify their positions by the wish to maintain Israel as a
state which is Jewish, democratic, and supportive of the human rights of
all. All of this suggests that a discourse emphasizing the apparent contra-
diction between the components of the complex vision blurs the fact that
the great majority of Jews in Israel, and thus a majority of Israeli citizens
(as well as a majority of Jews around the world), endorses the complex vi-

sion of all three components and wants to combine them. Consequently,
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as far as the Jewish majority is concerned, the debate is not about the
possibility - conceptual or practical - of justifying and combining the
three components, but rather about questions relating to their practical
interpretation: what is the relative weight of each of the components in
comparison with the other two components? Should arrangements per-
taining to the implementation of the components of the visions be regulat-
ed, in whole or in part, by the state itself? If so - in what form? Who should
be making decisions on such matters? In what sort of process should such
decisions be made?

The challenge of maintaining Jewish solidarity, in Israel and abroad,
requires a sense of all-Jewish kinship aimed at defending the right of
Jews to protect their lives, welfare and identity, and an agreement that
the existence of Israel as a Jewish state is a central form of that right.
The deep intra-Jewish debate over the meaning of the vision of the state
and its implications should be conducted in ways that do not tend to
undermine - intentionally or indirectly - Israel’s ability to maintain itself
as a state in which Jews exercise their right to freedom and independence.

The centrality of a thin, integrated vision

and its institutional implications

Like every complex vision, that of the founding fathers of Israel has its in-
ternal tensions. However, only this complex vision can meet the needs and
concerns of the heterogenic society living in the country. Israel is a democ-
racy committed to the human rights of all its citizens, and it should remain
so. Democracies, however, do not have to be civic, secular or neutral; and
human rights cannot determine all aspects of social life. Arrangements
seeking and facilitating the implementation of the right of Jews to national
self-determination can be part of a vision in which the other components
are a robust and lively democracy and respect for the rights of all individu-
als and groups living in it. Moreover, a state established and maintained
to permit the national rebirth of the Jews, which has been since its incep-
tion in a struggle with its neighbors concerning its existence and identity;
which has alarge Arab minority which does not share its vision; and which

is related to important Jewish communities outside its borders - cannot be
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civic or neutral. A civic and neutral democracy is neither required nor is it
suitable to the reality of Israeli society.

To conclude: The vision of Israel must remain complex: Jewish character,
democracy and human rights. The Jewish majority in Israel cannot
and should not give up the component of the Jewish character in the
vision of the state. More importantly: Keeping this component and
recognizing it as an essential part of the vision of the state is critical to
the viability of the state, and to its ability to provide security, welfare
and protection of the rights of all its citizens and residents. In our time
and region it is clearer than ever that functioning, effective and vital states
are essential to protect the rights of all those living in them to life and to
flourishing. All those living in the country have a stake in keeping Israel
functional and strong.

Israel must insist on the protection of the core of all components of
its vision - Jewish character, democracy and human rights - and put this
commitment at the center of its shared political framework. But it is not
thereby committed to any specific interpretation of the implications of this
core vision with respect to the practical aspects of social and political real-
ity. Here are a few important guideline principles concerning the debate
on the interpretation of the vision and its practical implications:

» Not every determination in interpretive debates on practical arrange-
ments related to components of the vision is a violation of the core of
the vision.

« Not all debates about the interpretations of the components of the vision
have to be resolved. When a formal resolution is not required, it is better
to avoid it. Rich social and cultural practices, invoking a shared political
culture, are better than resolutions. The state should permit them and
encourage them.

o At times, decisions involving value judgments of different groups, or in-
stitutional arrangements and competences, must be made. In such cases,
the state cannot avoid a resolution, which may be controversial. Usually,

such arrangements are neither required by any of the components of the
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vision, nor are they inconsistent with them. The power of the vision -
integrating all the components - lies in its vagueness.

Social arrangements reflect resolutions seen as suitable to a particular
time and place. It is advisable to permit adaptation of such resolutions to
changing circumstances. It follows that low visibility and flexible arrange-
ments are preferable to more entrenched arrangements enjoying higher
visibility. Decentralized arrangements, resting on social agreements, are
preferable to those based primarily on coercion and legal enforcement.
Special care and restraint should be taken with resolutions involving a
high symbolic and declaratory import, in both content and in the ex-
planatory statements. Minimalism in both may help to maintain the
delicate fabric of Israeli society (and enhance relations between Israel
and others).

When decisions concerning the implications of components of the vi-
sion must be made, the institutional question - who decides, and in what
kinds of processes - becomes critical. When questions of identity, mean-
ing of life, and conceptions of the good are involved, it is better that
decisions and deliberations are undertaken through public and social
debate rather than in legal discourse and by courts and lawyers. If a legal
resolution is required, it is better made by the legislature, in processes of
negotiations and compromise, and not by courts in a discourse of rights.
When a complex vision is being interpreted, it is critical to give a mini-
malistic, vague reading to all components of the vision. The interpreta-
tion of the vision and the relationship among its components are not legal
questions. Social, cultural and community processes of implementation
are essential to both endorsing the vision and distinguishing between its
core and its practical implications. Society should determine the relative
level of richness and thickness of the components dynamically. Social,
ideological and political forces working within a shared framework of
checks and balances will guarantee that the balance among them will be
maintained.

It is nonetheless important to publicly support the core of the vision,
and to enforce it when necessary. An independent and strong court, in-

terpreting the law without bowing to the preferences of government, is
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an essential ingredient in upholding the vision of the state. An ongoing
dialogue should take place among interpreters of the vision, so that none
of these institutions and agencies will be granted a monopoly or a ‘Tast
word’ in making such determinations.

o There is a built-in tension between a broad human rights discourse cou-
pled with an expansive power of judicial review and the ideal of democ-
racy. Securing human rights is critical to protecting individuals from
the state or the majority. Undue expansion of rights may take the deci-
sion concerning arrangements suitable for society out of the hands of
society itself, and relegate it to an unelected judicial agency. Such a re-
sult is of special concern if the court’s value judgments are very different
from those regarded as central by the majority of the public’s elected
representatives. The relationship between legislatures and courts in a
democracy is a basic constitutional question, including institutional de-
terminations of powers, appointments and procedures. Answers given
to these questions may depend in turn on the social and professional
ethos concerning the right way to act. In this matter, too, a minimalis-
tic conception is desirable: Democracy is consistent with an entrenched
constitution, including a bill of rights and a judicial power to invalidate
Knesset laws, but it does not require any of these things. The protection
of human rights may be aided by a bill of rights and judicial review, but
it can be achieved without them.
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A constitutional anchoring of the vision?

Background

Upon the foundation of the state, the founding fathers drafted a power-
tully evocative vision, one that reflected a firm Israeli endorsement of the
right of Jews to political and cultural independence, combined with a no
lesser commitment to democracy and to the basic liberties “in the spirit
of the prophets of Israel”. They decided not to give their Declaration legal
force, and later decided to refrain from enacting a full constitution at that
stage. In the early years of statehood, the Supreme Court decided not to
grant the Declaration a legally binding force.

The two basic laws dealing with human rights, (as amended in 1994,
hereafter - the 1992 laws) mention ‘the values of Israel as a Jewish and
democratic state, and invoke the ‘principles in the Declaration of the Es-
tablishment of the State’ They have been described as a ‘constitutional rev-
olution’ In 1995 the Supreme Court in a seminal judgment ruled that the
new basic laws grant the court the power to invalidate laws inconsistent
with them. Moreover, it was held that the passage of the 1992 laws radi-
cally changed the status of ‘old’ basic laws, so that all of them now became
super-laws, overriding regular laws even if they are not entrenched.

Since then the courts have had the power to review and invalidate not
only the government’s policies (as they always did), but statutes of the
Knesset itself. In addition, prolonged trends of the relaxation of the re-
quirements of standing, and the limits on the doctrine of non-justiciabil-
ity, as well as expansion of the grounds for review (adding the grounds of
reasonableness and proportionality; all these trends together were dubbed
‘judicial activisny’), resulted in a significant broadening of the scope of ju-
dicial review over decisions of the government and the Knesset. In addi-
tion, many judges used an expansive human rights discourse, and derived
human rights from the vague ‘right to human dignity’. Laws were reviewed,
and some were invalidated, on this basis.

The ‘constitutional revolution’ triggered attempts to complete the con-

stitutional process by either enacting a full constitution or by completing
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the enactment of basic laws. A number of draft constitutions were pre-
sented, reflecting different ideological and constitutional attitudes, most
of them endorsing the basic vision of the state.

The bills that have triggered this essay are, in part, the result of the fail-
ure of these attempts to complete the constitutional drive. The draft Jew-
ish nation-state laws’ (those stressing the Jewish character of the state) and
the Declaration law (proposing anchoring of the Declaration, incorporat-
ing the full vision, including democracy and basic liberties as well) are
meant to strengthen the endorsement, within Israel and with a view to
the entire world, of the vision of the state, including its Jewish character.
The supporters of these laws argue that the legislation will reflect a united
stand of the Jewish population behind the integrated vision of the state. It
will emphasize Jewish solidarity, and will be a response to the campaign
to de-legitimate the state. These are all important goals. In addition, the
advocates of the Jewish nation-state laws’ argue that they are important as
a response to the fact that the ‘constitutional revolution’ strengthened the
components of democracy and human rights in the vision, thus contribut-
ing to the weakening and marginalizing of the component of the Jewish
character of the state.

Critics of the laws argue that, if one of them is enacted, it will make
democracy and human rights secondary to the Jewish character of the
state; that they are designed to alienate the Arab minority and legitimate
discrimination against it; and that they will strengthen religious and theo-
cratic forces in the state. The critics argue that the other two components
of the vision - democracy and human rights - are the ones that have been
eroded and need additional support. Some critics of Jewish nation-state
laws’ extend their objections to proposals of ‘vision laws’ (laws to anchor
the full vision of the state, including all three components) as well, with
no adequate explanation. Most Jews, in Israel and abroad, accept the char-
acterization of the state as Jewish and democratic, and are willing to fight
for it, but not all of them support the enactment of such a declaration,
without what they see as an adequate response to their concerns regarding
issues such as the status of the Arab minority, the future of the occupied
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territories, state and religion matters, and the relations between Israel and
the Diaspora.

Political, social and cultural processes, as well as the 1992 laws, have
indeed raised challenges to the vision of the state, including the erosion
in the endorsement of the component of Jewish character in it. Nonethe-
less, a constitutional anchoring of the vision is not necessarily an effective
way to deal with these challenges. As we have seen from developments
until now, the legislative process itself - especially if legislators seek a quick
and decisive process built on power balances, rather than a meaningful
social process of deliberation and debate among all sectors of the Israeli
population and with Jewish communities abroad - will be polarizing and
conflictual. It will increase adversity and will not encourage cohesion and
solidarity. Even if the legislation is passed, its contribution to strengthen-
ing the vision, especially of the Jewish component in it, is questionable,
whereas the dangers it entails are many and evident.

Arguments against constitutional anchoring of the vision of the state
There are two types of proposed bills before the Knesset. Some of the rea-
sons adduced here apply to all proposals of constitutional anchoring (vi-
sion basic laws), while others specifically concern laws stressing the Jewish
identity of the state (Jewish nation-state laws).

Vision questions are not legal questions

Legislation transforms questions that had previously been moral, social or
cultural into legal questions, which may be debated and decided in courts
of law. Law is an important social institution, allowing society to resolve
disputes according to laws and norms. At the same time, legalization may
direct matters in which it is preferable to seek a dynamic and ongoing
social, political and cultural regulation, without a once-and-for-all
clear determination, into the legal and the judicial systems. The danger
is especially great for those ‘big’ subjects of social and cultural debates
which are eminently unsuitable for a legal determination. The problem is

twofold: First, legislation invites a resolution and not the continuation of

23



Recommendations: A constitutional anchoring of the vision?

a conversation. Second, legislation invites judicial determination, based
on the interpretation of the law and a human rights discourse, instead of
dynamic resolutions based on ongoing negotiations among social, cultural

and political forces.

Constitutional anchoring of vision sharpens disagreements that are bet-
ter avoided

Societies in which there are many deep rifts on a number of subjects, and
in which various groups seek to pull their vision in contradictory direc-
tions, need a space of flexibility that will permit the discussion and regula-
tion of practical issues in ways that will not force individuals and groups to
separate themselves from the larger society. Problem-solving often permits
converging on identifying the practical challenge and finding acceptable
ways of dealing with it. Thus, we do not have to decide whether Judaism is
a religion or a nation, or whether Jewish religion is the rules of the Shul-
chan Aruch, to decide about an adequate arrangement on matters of mar-
riage and divorce or the character of the Sabbath in Israel. Similarly, we do
not need a constitutional anchoring of the status of Hebrew and Arabic in
Israel in order to continue to seek and maintain a reality in which there is
respect for both languages, with Hebrew retaining the dominant position.

In many cases, a decent reality is better than a new basic law.

Enacting a vision may require a resolution of issues that soft and vague
principles of vision leave open

The proposed legislation is all on a high level of generality. At the same
time, it includes resolutions of matters that at the moment are not regu-
lated at the level of a basic law. All such resolutions are extremely con-
troversial. The Jewish nation-state laws all emphasize that Israel is the
nation-state of the Jewish people. Some interpret the emphasis on Jew-
ish self-determination as a willingness to give up the demand that society
and the public sphere in Israel will have cultural Jewish characteristics,
religious or national. In the past, this was a reason invoked by religious
parties to object to such proposals. (In the meetings we held in prepara-
tion for writing these recommendations we did hear such criticism from
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both ultra-orthodox and national-ultra-orthodox. Indeed, some of the
leaders of National orthodoxy think that the erosion in support for Jew-
ish self-determination justifies its endorsement even if this may lead to
some weakening of the legal recognition of religious and traditional ele-
ments in the public sphere). Similarly, the advocates of the Jewish nation-
state laws and the vision laws both claim that they wish to revive the vi-
sion of the Declaration. However, the very fact of a new proposed basic
law, and the emphasis on the Jewish component (as done in the Jewish
nation-state laws) are perceived - whether or not this is their intention -
as coming to weaken the commitment to human rights and democracy;,
and especially as being to the detriment of the Arab minority. Thus, the
arrangements proposed with regard to the status of Arabic in Israel gen-
erated enormous controversy, despite the fact that they did not seek to
change the existing reality.

The same applies to the relations of Israel and Diaspora Jewish commu-
nities. The JPPI study revealed that commitment to Israel as Jewish and
democratic’ is broad and deep in recognized Jewish communities, uniting
people with all attitudes to matters of state and religion and relations with
the Palestinians. This agreement is weakened, and requires more thought
and deliberation, when specific arrangements are discussed.

Thus it seems that the legislative process itself may sharpen disagreements
and weaken agreement on the core vision. It is reasonable to assume that
these disagreements will not be confined to the social and political systems
within Israel. They will provoke debate and responses both in Jewish com-
munities abroad and in the international community.

Enacting a vision law deepens the perception that the components of the
vision contradict each other

Some of the goals of endorsing a vision are to influence public discourse,
to emphasize the distinction between the vision and its interpretation, and
to broaden support for the vision itself while deliberating freely and dem-
ocratically about the disagreements concerning its interpretation. The im-
pact of the legislation of a vision law, and especially a Jewish nation-state

law, will be the exact opposite. The process of debating the law, and the law
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itself, no matter what the specific formulation chosen, will be perceived
as seeking to change the existing situation, and thus as a threat by those
fearing that change may harm them. In other words, the process of legisla-
tion, and the law itself, will lead to a structured conflict situation, further
sharpening the perception that the components of the vision contradict
rather than complement each other. This perception was heightened by
the inclusion of the expression ‘Jewish and democratic’ in the 1992 basic
laws, and by the way in which they were interpreted. This expression also
contributed to blurring the distinction between democracy and human
rights as components of the vision, and downplayed their complex rela-
tions. We should not repeat the same mistake again.

Constitutional anchoring during times of ordinary politics and deep dis-
agreements will not serve its function

The purpose of constitutional anchoring is to strengthen the distinction
between the shared framework, which enjoys broad support, and specific
arrangements, which may be fiercely contested. This is why it is common
to enact entrenched constitutions when the political system is willing and
able to act on the distinction, and transcend divisive disagreements in or-
der to strengthen the shared vision.

This is not usually the case in Israel, and it is clearly not the case now. What
we have in Israel now is only “ordinary politics.” The Knesset is deeply di-
vided over matters of security and peace, state and religion, and social pol-
icy. A specific challenge to the vision of the state is the debate, in Israel and
abroad, concerning the future of the territories occupied in 1967, and con-
cerning the impact of alternative attitudes to it on the ability of the state
to maintain the core of its vision. True, these disagreements are all within
the vision and not about it. However, their ideological intensity and their
political visibility is a reason to be extremely cautious about constitutional
anchoring of the vision of the state. In conditions of deep controversy, the
process of legislating a vision law, and especially of the Jewish nation-state
law variety, may lead the country to campaign for and against the legisla-
tion; and this may be perceived, and may in fact be, campaigning for and

against the vision itself. The legislative process may lead, by its nature, to
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partisanship concerning the vision. It may weaken both civic cohesion and
Jewish solidarity, instead of strengthening them.

A vision basic law will not affect those denying the legitimacy of the Jew-
ish state

Supporters of the law are not naive enough to aspire to directly change
the views of those denying the legitimacy of the Jewish state. They want
to bolster the position of those who support it, by expressing a firm and
united endorsement of the vision. Indeed, such a firm stand is an impor-
tant message to the deniers of the legitimacy of the state; it is a response to
the need to strengthen Jewish solidarity. However, a deeply contested leg-
islation may not express inner strength. It may rather exhibit its opposite.
It may well increase divisiveness, and give ammunition to claims made
against the legitimacy of the Jewish state by its enemies, this time invoking

statements made by Jews struggling against the legislation.

The vision of the state already has a semi-constitutional status

It is simply not accurate that the vision of the state - including the explicit
and central affirmation of its being the state in which the Jewish people
exercises its right to national self-determination - does not enjoy a special
and unique status among the values of the state. True, this core vision is not
stated formally and is not expressly anchored in a constitutional enactment.
Yet since the establishment of the state it filled, and it still fills, a critical role in
education, nation-building, legislation and policy-making. In this sense, the
1992 laws were not a revolution.

A nation-state basic law will not ‘repair’ the impact of the ‘constitutional
revolution’

A central justification for the need to enact a Jewish nation-state basic law
stresses the urgent need to “undo” the imbalance in the vision created by
the ‘constitutional revolution’ The argument is that since the 1992 laws
the old balance among components of the vision has been changed, and
democracy and human rights have received greater weight. The supporters

of legislation want the law to influence decision-makers, especially jurists
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and judges, to return to the tendency of giving equal weight to the compo-
nent of the Jewish state.

The advocates of the Jewish nation-state law are right in stating that
there have been significant changes in the discourse about the vision of the
state, based in part on the impact of the inclusion of the expression Jew-
ish and democratic’ in the 1992 laws. This expression indeed strengthened
the claim that the two components could not be made compatible. How-
ever, the truly serious impact of the 1992 laws is not at the level of public
discourse and the endorsement of the vision, but in the power given the
courts to review and invalidate Knesset legislation, and in the expansion
of the human rights discourse and the grounds for judicial review. These
broadened powers permitted and facilitated the transfer of decisions, that
up to 1992 were within the almost exclusive power of the political system,
to the judicial system.

Claims against this tendency should be seriously heard and debated.
However, the proposed Jewish nation-state basic laws do not deal with this
issue in any way. They do not seek to change the legal situation concerning
the powers of the courts, the status of the attorney general, or the repre-
sentation of the state in litigation. There is no reason to expect that the law
that may be enacted will limit lawyers and courts more than the present
legislation. It may in fact have the opposite effect: It is a well-established
principle that courts have the power to interpret laws of the Knesset and
be their authoritative interpreters. Once the vision of the state becomes a
full-fledged law, the power of the courts to interpret this law according to
their inclinations and perceptions will in fact increase.

A vision law will not help deal with the educational, cultural, and
academic realities

A state and a society cannot remain indifferent to significant voices which
deny the legitimacy of their vision, or a part thereof. Indeed, the broad
variety of groups and cultures in Israel does generate a very wide spec-
trum of attitudes toward the vision of the state, including some that chal-
lenge it and deny some of its components. One should not disregard or
belittle the fact that claims denying the legitimacy of the right of Jews to
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self-determination in their homeland are becoming more pervasive and
vocal.

It is therefore essential to develop a political culture in which these
matters are discussed in an informed way and without sloganeering. It is
of great importance to equip members of society, especially the younger
ones, with the information and resources necessary to deal with claims
denying components of the vision of the state. Against the background of
a broad consensus, a basic law could indeed be an anchor to such educa-
tional activity. In the absence of such a consensus, however, the enactment
of a basic law could lead to the opposite result. Under such circumstances,
it is preferable to deal with the challenges in a more focused way. The 1953
Public Education Law, for instance, includes a special section declaring
its goals, which articulates a reasonable balance among the components
of the vision. It is important to deepen ways of implementing these goals.
Similarly, in the system of higher education both the schools themselves
and the reviewing agencies have powers which can implement a needed
balance between the strict guarantees of academic freedom and the need
to make sure that tendencies to invoke that freedom in order to de-legit-
imate the state and its vision are checked. A basic law concerning vision
cannot in itself provide a response to problems which are primarily ones of
education and the transmitting of values in a society troubled, and which
will continue to be troubled, by deep disagreements. More important, such
education must in any case take place primarily within cultural and social
communities. It cannot rest exclusively on the law or the force of the state.

A basic law concerning vision and completing the constitution

Some of the advocates of the basic law Jewish nation-state claim that its
enactment would “remove” the obstacles that have hitherto prevented
completion of the constitutional project in Israel. Some of its critics argue
that its passage would make such completion redundant. Both arguments
are not strong. Israel has not enacted a full constitution because of the
absence of a political will to do this, based on the disagreements concern-
ing both the details of the vision, the basic rules-of-the-game for the state
and society, the formulation of a bill of rights, and concerning the very
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need for, and the desirability of, an entrenched constitution. It is hard to
believe that a basic law concerning vision, leaving most of these questions
open, will significantly affect the completion of the constitutional project.
Israeli society does not have at the moment enough agreement concern-
ing a shared political framework within which these basic arrangements
can be debated and agreed upon. Most parties prefer a relatively flexible
and volatile reality, within which they can make gains through “ordinary
politics.” This is the reality that makes it hard to agree on both the comple-
tion of the constitution and on a credible process of enacting a basic law

anchoring the vision of the state.
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Recommendations concerning constitutional anchoring
of the vision of the state

A complete constitution, and possibly even an agreed-upon shared vision,
may indeed help in effecting the distinction between the shared frame-
work and political disagreements. The absence of these things does indeed
hinder the ability to work together on the framework while conducting
political struggles within it. In Israel such ability is very much present in
situations of crisis, and it is understandable and right that people seek ways
to make it available more regularly. However, the goal is not always within
reach. When the political, social and cultural reality is not amenable to the
achievement of this goal, the decision whether to move on and legislate or
act in other ways is complex. My assessment is that it is better to leave the
fabric of social life in its ambiguities, and not force debates and disagree-
ments concerning drafts and declarations. Such declarations rarely solve
concrete problems, and they often generate hostility and distrust.

Against this background, strengthening the vision of the state, includ-
ing the emphasis on the importance and centrality of its Jewish character,
will be better achieved through other varied and focused activities.
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Recommendations if legislation is undertaken

I have explained above why I do not support the constitutional anchor-

ing of the vision of the state in general, and especially the enactment of a

Jewish nation-state basic law, which proposes a separate anchoring of the

Jewish component in the vision.

Let me clarify: there is no principled reason not to anchor in a consti-
tution the vision of a state. Many states anchor their visions in their con-
stitutions, even when these include particular national, cultural or social
components. The EU endorsed some such constitutions. There are always
tensions between components of the visions of states, and such tensions
also exist within each of these components. An agreement on a shared
vision never means an agreement to all specific arrangements. However,
when states chose to anchor their vision, they did so by means of a declara-
tory preamble to a full constitution, as a part of explicit and deliberate con-
stitutional politics, when the legislation enjoyed broad and cross-partisan
support, and after all relevant sectors of the relevant society were invited to
participate in the process of deliberation and drafting. Moreover, these vi-
sion statements always include strong particular commitments alongside
civic, democratic and universal commitments. This is not the case in Israel
today, and this is not true of many of the proposals pending in the Knesset.
If it is decided to seek a separate constitutional anchoring of the vision of
the state, it is important to do this in ways that might help it achieve its
declared goals:

o Discussions of the proposals should be conducted in a broad framework,
as would befit an attempt to enact constitutional provisions. These should
not be limited to the coalition or even to the Knesset factions. It should
be agreed that an attempt will be made to reach a formulation that most
of the sectors could accept, and that would generate a broad - even if not
full - agreement. The issues should also be raised with the leadership of
Jewish communities abroad. The process should be designed to garner
the highest legitimacy it can have. There should be no strict deadline,
indicating that this is a law of great constitutional significance.

o The vision should include the principles that Israel is the state where
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Jews exercise their right to political self-determination in their home-
land; that it is a democracy in which sovereignty is granted to all the
citizens of the state without distinction of religion or ethnic origin on
the basis of freedom and equality; and that it is committed to respect the
human rights of all its citizens.

It is preferable that the formulations be ‘softer’ than is usual in regular
laws. This is quite common in preambles (and is also the case in the Dec-
laration of the Establishment of the State). The law itself should clarify
that its provisions do not have an independent legal power to generate
rights or duties.

The legislation should not be a part of the basic laws dealing with hu-
man rights, as if they expand on the expression “the values of Israel as
a Jewish and democratic state”. Similarly, it should not have a limitation
clause. The law is not a part of the bill of rights, and it should not include
the specific characteristics of such a bill of rights.

The law should be enacted by means of a special procedure, and be
passed at least with the majority required to change it. (This require-
ment does not at present apply to the legislation of basic laws, but a law
anchoring the vision of the state is of prime importance, and it should
not be vulnerable to claims challenging its legitimacy).
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Strengthening the vision in the absence of a basic law

Whether or not the vision of the state is constitutionally anchored, the
state should seek to make it known and endorsed by the general popula-
tion. A robust society, enjoying a healthy measure of civic patriotism and
communal partnership, is an important ingredient in the success of a state.
Identifying suitable ways to strengthen the vision in different social and
institutional contexts is no easy matter. The reality in many realms is not
optimal. Discussions concerning matters related to the components of the
vision become charged, and it is hard to undertake them with judgment
and restraint. In addition, a systemic and long-term engagement with
these questions is often delayed because attention is directed at urgent cri-
ses. After some thought, I have decided not to present here my own ideas
about how to strengthen the vision in our society. The right way of do-
ing this is a subject that deserves ongoing thought and implementation in
many relevant places. Some general ideas were included above.

The solidarity required for the success of the state of Israel consists of
three separate circles: The civic circle, including all citizens; the Israeli
Jewish circle; and the circle of all Jews in the world - ‘the Jewish people’
All citizens and only citizens take part in the elections to the Knesset. They
are the ‘civic nation’ or the ‘demos’ of the state. Each of them has one equal
vote. At the same time, the Zionist Jewish public is the backbone of the
state and society. If this group does not act effectively, the state will not be
the nation-state of Jews. At the same time, Israel defines itself as the na-
tion-state of the Jewish people; it relies on the Jewish communities abroad,
and its activities affect their fate and life. This is why a measure of solidar-
ity within all these circles is needed for the state to flourish. This insight
is needed to inspire and legitimate action in all three circles (rather than
deal exclusively with any one of them). It also highlights the importance
of making sure that whatever actions are taken be sensitive to the need to
balance civic and communal solidarity with the plurality of identities and
views.

Commitment to society, and to the state that facilitates it, must be

grounded in a deep cultural foundation. For Jews, solidarity also means
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promoting the recognition of the importance and value of the culture to
which they belong - alongside other moral and professional commitments.
Yet it is also important that all cultural groups in Israel will have a measure
of commitment to the state. The structuring of a meaningful shared citi-
zenship requires also the recognition that besides their civic partnership
all citizens may have important non-civic affiliations, and that these, too,
deserve to be recognized and developed.

Seeking civic and Jewish solidarity, against the background of deep dis-
agreements among the circles of solidarity and within them, is a matter of
a social, ideological and cultural quest. The law has an important task in
the guiding and enforcement of the limits of freedom of expression and
action, but the challenge is not legal, and the law in itself cannot deliver
results.

The vision of the state is transmitted primarily through education, dis-
course and socialization, but it must also rely on convergence between
rhetoric, social action and social reality. This convergence should be ex-
hibited in education, employment, housing and actions to promote all
civic dimensions of life in the state. These social and political activities,
too, should be sensitive to the tension between seeking civic solidarity and
the wish to maintain distinct and separate communities. They may include
various combinations of inclusive civic activities and intra-communities
activities. This is true not only for the relations between Jews and Arabs,
but also for all sub-groups with unique cultural characteristics.

The educational system in Israel provides a special challenge to efforts
to increase solidarity, in both the civic and the Israeli-Jewish circle, due to
the separation between institutions and ‘streams’ in education. Insisting
on teaching the vision of the state, including all its various components,
in all parts of the educational system, is of special importance: in some of
these parts, the educational messages taught to students stand in tension,
or even contradiction, with important (different) components of the vision
of the state. In each of these sectors a special effort should be made to
strengthen those components of the vision that the schools tend to neglect
and challenge. All educational institutions in Israel should act to teach their

students the vision of the state and its political and moral justification; and
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that they should develop civic, national and cultural identities in the light
of this vision. It is important to remember that education is more effective
when it is a part of a rich and cohesive social and cultural system. The state
should therefore enlist the help of the religious and cultural leaders of the
various groups living in Israel. It is important that these leaders be seen as
part of the effort to teach the vision, rather than as its enemies.

The vision of Israel has been the key to its achievements and its success
from its inception to this very day. This is a vision which is still relevant
and moving. The founding fathers claimed that debates about a constitu-
tion would distract them from dealing with urgent practical matters and
would generate a war of culture. Their insight is still valid today. Declara-
tions and basic laws are not a good way to deal with disagreements. We
should promote the vision of the state in other ways, which will help it
continue to flourish.
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1. Some Reflections on the Livni Initiative

Gary Jacobsohn

In her letter of August 12, 2013, Minister Tzipi Livni writes: “I believe the
time has come for a constitutional arrangement dealing with Israel’s iden-
tity, which entrenches its components in a way that combines and balances
these values, the Jewish as well as the democratic.” She seeks a “suitable
constitutional articulation” of this duality, although her declaration that
“the time has come for a constitutional arrangement” that would entrench
the meanings of these values is vague as to what form this arrangement
should take. It could take place within the parameters of a newly adopted
comprehensive document, or as an elaboration/clarification of language
introduced into the set of Basic Laws in 1992.

For Ruth Gavison, the “ultimate question is whether Israel should seek
to give additional constitutional entrenchment and elaboration to its iden-
tity as ‘Jewish and democratic.” My answer to this question, however, must
begin with another question: what does it mean to entrench a constitu-
tional identity? If it is to suggest that by embedding the substance of Israeli
identity in wording that will through its codification acquire a fixed and
unalterable meaning, then I worry that the present initiative is predicated
on the erroneous assumption that a constitutional identity is something
that can be captured and preserved within the boundaries of a text. But
this is not the case; thus even in polities where identity is a less fraught
phenomenon in the sense that its content manifests a greater coherence
than one finds in Israel, meticulous and comprehensive articulation of
meaning has typically not been an objective of constitutional draftsman-
ship. The American Constitution, for example, is replete with “majestic
generalities,” yet their specific “constitutional articulation” relies as much,
if not more, on the political process (a process that includes the judiciary)
as it does on what is entrenched in the document.

In Israel, where a persistent and fragile political equilibrium is

traceable to the dual commitments of the nation’s founding, the course
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of constitutional identity is impelled by the discord of ordinary politics
within limits established by commitments from the past.The disharmony
internal to a constitutional text will ordinarily not be as prominent as it is
in Israel. Indeed, in many polities it will be deftly obscured in the mists of
compromise language authored by determined constitution-makers. But
Israel’s evolving formal constitution only renders more transparent than
elsewhere a process that is unusual in that nation mainly for the quality
of its translucence. The same dynamic, however, is in place - if in less
bold relief - wherever competing commitments or aspirations internal
to a constitution engage each other while concurrently being deployed
in a dialectical relationship with energized forces in the larger social
order. This is, in fact, likely to be the case wherever we look, with the
development of constitutional identity varying to the extent that internal
and external disharmonies are weighted differently as we travel from
country to country.

The point I am making will perhaps be clearer with reference to what
is occurring in Europe. As the reach and authority of the EU expands in
the aftermath of treaties (Maastricht, Lisbon) that implicate the constitu-
tional understandings and practices of the member states, high courts in
these states — notably the German FCC - increasingly find themselves in
a defensive posture, pressured from within and without to preserve a local
constitutional identity against a potentially overbearing central adminis-
tration. The Court, it is said, must not let the goal of European integration
dilute or displace a distinctive constitutional identity that is entrenched in
several provisions of the Basic Law. But as others have pointed out, these
provisions — for example, the dignity guarantee — possess a historically
cognizable meaning, but one that can only acquire a constitutionally signif-
icant denotation through dialogical institutional engagement within the
broader European community. Identity is not a fixed thing; what specific
iteration it assumes will — or should - rely to some extent on the developing
interactive constitutional politics on the European continent. The histori-
cal experience of member states will set limits to the mutability of consti-
tutional identity, but the attempt to entrench specific inscribed meanings

that will direct interpreters to a formulation that will achieve consensus on
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anything beyond the most general of articulations is as unpromising as it
is misguided in its failure to appreciate the dynamic qualities of identity.

Among the options for Israel is to do nothing, and that is where I come
out. By that I mean that it would be inadvisable to pursue a more detailed
codification of the dual commitments to a Jewish and democratic state.
[Note: There are some 189 extant formal written constitutions. Of these,
118 mention democracy, but given that the list includes a broad spectrum
of regimes - e.g., France, Cuba - it is very difficult to generalize about the
significance of the invocation. It is also difficult to generalize about speci-
ficity of reference, as many provide little or no definition, and quite a few
others enumerate the attributes associated with the concept.] I am quite
open to the idea of adopting a formal constitutional document that leaves
the current standing of creedal expression in its perfunctory condition.
But that decision does not directly hinge upon an answer to the immedi-
ate question on the table. As to the latter, admittedly the negativism of a
do-nothing response is rarely appealing, particularly when the status quo,
as in this instance, lacks passionate defenders. While, as I understand it,
it is “Jewish” dissatisfaction with the current arrangements that forms the
backdrop to the Livni initiative, it can hardly be said of secular democrats
that they represent an Israeli constituency at peace with the status quo.
Indeed, the so-called status quo agreement strikes many as a continuing
reproach to egalitarian values. [Note: To incorporate language about the
status of religious law in constitutional form would place Israel in a group
of 21 nations whose constitutions do precisely that. Of these 21 nations,
all but one address this status as it pertains to Islam.] In the absence of a
formal constitution, the religiously based personal law remains firmly in
place, and efforts to entrench the principle of equality in the Basic Laws
have met with repeated failure.

Given, though, the ongoing realities of Israel’s divided society — both
political and demographic — might not a continuation of the unresolved
tension in Israeli constitutional identity be the safest path to pursue? Is
there not good reason to suppose that the potential for creative ambiguity
is a better option than one that would achieve a more precise articulation

of the twofold commitments of the regime? I believe Minister Livni is
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sincere and well-intentioned in seeking an entrenchment that would
reconcile the Jewish and democratic aspirations of the Israeli experiment.
But what is the probability that any constitutional settlement will improve
the situation now in existence? It is unlikely that this entrenchment would
culminate in a Barak-like reconciliation that is predicated on a highly
abstract construction of Jewish values. And if it did there would be no
end to the discord that would likely follow. Alternatively, those concerned
about the halachic core of Jewish life, to say nothing of those acquiescent
in the current second-class status of Arab citizens of the state, might be
inclined to achieve reconciliation with an abstract solution of their own.
Thus they might define democracy as a purely procedural thing, in which
the majoritarian will, expressed through the Knesset, would determine the
ways in which the state manifested its Jewishness. Again, reconciliation
would arguably be achieved, but at what price?

Professor Gavison points out that “usually constitutional statements
about the identity of states come after a revolution or a major change, and
as a part of the enactment of a whole constitution or a significant amend-
ment of an existing one.” She is absolutely correct about this; I would only
add that this experience should not necessarily inspire wrongheaded Is-
raeli action.

Article 2 of the amended Turkish Constitution states, “The Turkish State
is republican, nationalist, democratic, statist, laic, and revolutionary” All
of the affirmations leading up to the final assertion detail a cohort of com-
mitments flowing directly from the Kemalist ascendance following the
revolutionary overthrow of Ottoman rule in Turkey. In a number of late
twentieth-century constitutions under the sway of Soviet influence, one
finds more specific references to revolutionary inspiration. In Yugoslavia,
it stemmed from the “the People’s Liberation War and Socialist Revolu-
tion”; in Bulgaria, from “the historic victory of the Ninth of September
Socialist Revolution of 1944”; and in Czechoslovakia, the 1948 Consti-
tution declares on behalf of the Czechoslovakian people, “We are deter-
mined to defend with all our strength the achievements of our national
and democratic revolution...” The end of Soviet domination did not signal

the disappearance of such revolutionary invocations; in Romania, for ex-
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ample, “the ideals of the Revolution of December 1989” were inscribed
in that nation’s new document as a repudiation of an earlier revolution-
ary legacy. This rejection was confined to the European continent, and
other socialist constitutions maintained their earlier perfervid commit-
ments. China’s amended Charter makes reverential gesture to its “glori-
ous revolutionary tradition”(from both 1911 and 1949); Cuba continues
to see its Fundamental Law as “mak[ing] possible the realization of the
Revolution”; Vietnam, in 1991, renewed its commitment “to safeguard
the socialist regime and the fruits of the revolution.” Similar allusions to a
specific revolutionary moment with aspirational significance are also pre-
sent in constitutions with political orientations quite different from the
ones just cited. Nepal’s Interim Constitution of 2007 has a Preamble that
promises a permanent constitution that will “institutionalize the achieve-
ments of the revolution” The Preamble of the 1972 Panamanian Constitu-
tion consecrates “the social, political, economic and moral principles that
inspired the Panamanian Revolution.” The Preamble to the Constitution of
the Islamic Republic of Iran points out that the new regime’s core identity
embodies the meaning of “the great Islamic Revolution of Iran.” The docu-
ment then proceeds to discuss what it claims is a distinctive “feature of
this revolution,” which is that it is “ideological and Islamic.” In doing so, it
raises questions that lurk in the background of all these textual inclusions.
Does the codification of revolutionary ideology produce a constitution-
ally legitimate result independently of the substance of the ideology? What
if the “achievements” of a revolution, or the principles that “inspired” a
revolution, are such that they do not comport with threshold standards of
constitutional governance, with what Lon Fuller famously referred to as
“the inner morality of law”?

Of course there are other examples of liberal revolutions that offer more
encouraging emulative guidance. But one should be cautious in follow-
ing their lead without first considering critical identity-related differences.
Where the definition of nationhood is straightforwardly understood in
terms of a set of political ideals, binding the future through constitutional
prescription may be essential to the self-understanding of the polity. On

the other hand, where the essence of the regime is so bound up with the
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issue of who the majority of the citizens are, the adoption of a formal con-
stitution is arguably a less significant event in the life of the nation. And
consider that even in the United States, where constitutional identity was
at best an aspirational yearning, “credo” provisions and bills of rights were
only lightly touched in the post-revolutionary document; indeed it took a
bloody Civil War before there was any mention of equality. On the other
hand, the thinness of the Constitution allowed a Lincoln and a King to
push a redemptive politics that enabled a constitution to make good on
a “promissory note” that was not explicitly included in the constitutional
text.

Such are my rambling thoughts on this important question. I would be
most grateful if in your continuing efforts you kept me informed on devel-

opments as they occur.
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1. What constitutes world Jewry’s vision of a “Jewish and democratic”
state? In what way should the state reconcile its wish to clearly express
its “Jewishness” with what might seem to be the contradictory
aspiration to be a state that bestows equal rights for all its citizens?
In this question we refer to both commonly held beliefs and views

and to expert opinions.

Peoplehood, nationhood and the right of national
self-determination

The identity of Israel as a Jewish and democratic State is grounded in the
right of national self-determination. Although there is no universal agree-
ment as to the content of that right, it is widely acknowledged that at a
minimum, it entails the entitlement of peoples to have control over their
collective destiny and to be free to pursue their economic, social and cul-
tural development.

The right to self-determination is expressed in article 1 of the Interna-
tional Covenant on Civil and Political Rights and article 1 of the Interna-
tional Covenant on Economic, Social and Cultural Rights.

It is generally understood that the right to self-determination accrues
to ‘peoples. (See for example the Preamble to the Declaration on Princi-
ples of International Law Concerning Friendly Relations and Cooperation
Among States In Accordance With the Charter of the United Nations an-
nexed to UN General Assembly Resolution 2625 of 24.10.1970).

The concept of a ‘people’ in international law is not clearly defined. In
contemporary usage, a group is identifiable as a people if it is a segment of
the population distinguished from others by a well-developed combina-
tion of shared customs, beliefs, traditions and characteristics derived from
a common or presumed common past, even if not drawn from what in
biological terms is a common racial stock. It is that combination which
gives the group an historically determined social identity. In their own
eyes and in the eyes of those outside the group, they have a distinct social
identity based not simply on group cohesion and solidarity but also on

their shared belief as to their common historical antecedents.
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A ‘nation’ is a much more impersonal, abstract, and overtly po-
litical concept than a people. It is a cultural-political community
that has become conscious of its coherence, unity, and particular
interests.

It is a common fallacy to define the Jewish people exclusively as a faith
community. The distinct peoplehood, as well as the nationhood, of the
Jewish people over more than 3,000 years is attested to by an abundance
of historical evidence, from Jewish sources and also from the written and
other records of neighbouring civilisations.'

Even during the centuries of dispersion, Jews continued to function as
much like a nation as possible, maintaining their own community gov-
ernment, laws, calendar, language and philosophical, poetic, religious and
cosmological literature, as well as international connections between the
dispersed communities.

The moral right of the Jewish people to national self-determination in
Israel has received widespread international legitimacy, not only through
the British Mandate for Palestine, but also at the United Nations and in
formal recognition of Israel by the overwhelming majority of the world’s
nations (see further below).

Recognition of Israel as the political embodiment of Jewish peoplehood

1. The first known reference in extra-Jewish sources to a ‘nation’ called ‘Israel’ is to be
found in the Merenptah Stele of ancient Egypt dating to approximately 1205 BCE. Sub-
sequently, the records of the Babylonian, Persian, Greek and Roman empires identified
the Jewish people as an independent, self-governing nation with its spiritual and political
capital in Jerusalem.

In the Christian scriptures, which are believed to date to the first century CE, there are
43 references to the central province around Jerusalem as “Judaea” (eg Mark 13:14, Luke
1:65, Acts 1:8) as well as references to the whole of the Holy Land as “the Land of Israel”
(eg Matt. 2:20, 2:21) and “the Commonwealth of Israel” (Ephesians 2:12). In the Muslim
holy book, the Quran, dating to the seventh century CE, one finds the following passages
among others: JAnd when Moses said to his people (i.e the Children of Israel)...Oh my
People, enter the Holy Land which God has assigned unto you” (Quran, Sura 5 - “The Sura
of the Table”, Verse 21), and “We made the Children of Israel the inheritors (of the land)”
(Quran, Sura 26 - “The Sura of the Poets”, Verse 59).
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does not of itself negate the rights of the Palestinians or any other people,
as has been claimed.” Still less does it preclude resolution of the claims of
Palestinian Arab refugees who fled the country in 1947-8, including the
claims for compensation of these refugees or their descendants for lost pri-
vate property. On the contrary, there can be no resolution of such claims
except by a sovereign State acting in the name of the people against whom

the claims are made.

Israel as a democracy

In its 1992 Basic Laws, Israel explicitly defines itself as a Jewish and demo-
cratic’ state. This identity, and Israel’s aspiration to operate according to
the highest Jewish ethical values, was given eloquent expression in its Dec-

laration of Independence in 1948:

“The State of Israel will be open for Jewish immigration and for
the Ingathering of the Exiles; it will foster the development of the
country for the benefit of all its inhabitants; it will be based on
freedom, justice and peace as envisaged by the prophets of Israel;
it will ensure complete equality of social and political rights to all
its inhabitants irrespective of religion, race or sex; it will guarantee
freedom of religion, conscience, language, education and culture;
it will safeguard the Holy Places of all religions; and it will be faith-
ful to the principles of the Charter of the United Nations.”

Israel has been remarkably successful in realising the vision of its founders
although, as is true for every other nation, Israel has not always acted in a
way that conforms to its values and ideals. What is of ultimate importance,
however, is that in the face of unremitting rejectionism, violence and bel-
ligerence, Israel remains officially committed to those values and ideals,
and strives to live up to them.

Jewish values emanate from the Jewish religion. Whilst Judaism ac-

2. See for example Asharq Al-Awsat Monday, 20 January 2014: http://www.aawsat.
net/2014/01/article55327533
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knowledges the sovereignty of God over all creation, it avoids the theo-
cratic fallacy of equating the sovereignty of God with the dictatorship of
clerics. In human affairs on this Earth the people are sovereign, and free
to make their own choices in matters of government without limitation.
Even though a complete separation between religion and State is a concept
alien to Judaism, from ancient times the functions of ruler and religious
leader have almost always been kept separate and distinct from one an-
other.’

Contemporary Israel has a parliamentary system of government, in
which the legislature is elected every four years by secret ballot under
universal (that is, Jewish and non-Jewish) adult franchise; the executive is
chosen from, and subject to, the legislature; and the judiciary is rigorously
independent. Any citizen has the right to stand for election and Arab rep-
resentatives have been elected to the Israeli parliament since the establish-
ment of the State. In sharp contrast to its Arab neighbours, Israel imposes
no religious test for the offices of Head of State or Head of Government.
There is no serious challenge to this basic framework within Israel, and no
attempt has ever been made to replace it with a non-democratic alterna-
tive.

Like the UK, Israel has no formal written constitution. Eleven Basic
Laws of the Knesset presently operate and take precedence over other
laws. The express purpose of the Basic Law: Human Dignity and Liberty
(1992) is “to protect human dignity and liberty, in order to establish in a
Basic Law the values of the State of Israel as a Jewish and democratic state”
It prohibits the violation of the life, body or dignity of any person, protects
private property and affirms the right of the individual to protection of his
or her life, body, dignity, liberty and privacy. In our view, Israel’s express
commitment to democracy is appropriate and should not be changed.

These fundamental rights and protections extend to every citizen of Is-

rael regardless of ethnic background, religious affiliation (or absence of

3. The fusion of those functions during the Hasmonean period is regarded as an aberra-
tion. Jewish tradition holds that the claiming of kingship by the later Hasmoneans led to
their eventual downfall.
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religious affiliation), gender or sexual preference. In our view, it would be
desirable for this universality to be stated expressly.

Recommendation 1: The Basic Law: Human Dignity and Liberty (1992)
should be amended so as to provide expressly that the fundamental
rights and protections mandated by it, and by other laws in which the
rights of Israelis as citizens are recognised or conferred, extend to every
citizen of Israel regardless of ethnic background, religious affiliation

(or absence of religious affiliation), gender or sexual preference.

The role of religion in public life

Non-discrimination, however, does not require blindness to national or
religious differences. Israel is certainly not alone among States in confer-
ring special status to the religious faith of the majority.

There are four states whose very name contains a religious reference,
namely the Islamic Republic of Afghanistan, the Islamic Republic of Iran,
the Islamic Republic of Pakistan, and the Islamic Republic of Mauritania.
Indeed, in every Muslim-majority country the constitution asserts a spe-
cial role for Islam. The Jordanian constitution says “Islam is the religion of
the State” and “No person shall ascend the Throne unless he is a Moslem...
of Moslem parent,” (a provision which excludes even Muslim converts). At
least five percent of Jordanians are Christians.

Egypt is about ten or even fifteen percent Christian (Copts), but its cur-
rent provisional constitution states that “Islam is the religion of the state....
Principles of Islamic law (Sharia) are the principal source of legislation”
The constitution of Malaysia states that “Islam is the religion of the
Federation,” even though the country is only about sixty percent Muslim*
It is roughly twenty percent Buddhist, ten percent Christian, and six per-
cent Hindu, among other religions.

The religion of the state is Islam in Oman, Qatar, and Kuwait (where an

4. And only about 60% are ethnic Malays. Some 22% are ethnic Chinese and 7% ethnic
Indians.

50



20NN NTNY "NPIN Y

estimated fifteen percent of the population is non-Muslim). In Afghanistan,
the constitution holds that “The sacred religion of Islam is the religion of the
Islamic Republic of Afghanistan” and “No law shall contravene the tenets and
provisions of the holy religion of Islam in Afghanistan.” The president must be
a Muslim. The Saudis proclaim: “The Kingdom of Saudi Arabia is a sovereign
Arab Islamic state with Islam as its religion; God’s Book and the Sunnah of His
Prophet, God’s prayers and peace be upon him, are its constitution....”

It is worth adding that Muslim states are not alone in their religious
ties. The constitution of Denmark, for example, states that “The Evangelical
Lutheran Church shall be the Established Church of Denmark, and, as such,
it shall be supported by the State;” and “The King shall be a member of
the Evangelical Lutheran Church” In Norway, “The Evangelical-Lutheran
religion shall remain the official religion of the State” and “The King shall
at all times profess the Evangelical-Lutheran religion” Finally, the Queen
of England is “Defender of the Faith,” and the faith is Anglican Christi-
anity. These and other western States observe the Christian day of rest,
Sunday, and the Christian religious holidays of Christmas and Easter as
public holidays.

It is appropriate that religion continue to play a role in Israel’s public life as
long as the arrangements in place suit the preferences of most members of
Israel’s Jewish and non-Jewish religious communities.

For example, the separation of Jews and Arabs in the public education
system up to the level of high schools does contribute to a substantial dis-
parity in allocations and in achievement levels between Jewish and Arab
schools. But it seems that both communities are content to maintain the
separation while seeking to redress the inequalities. Among Jews and Ar-
abs, many believe that they have a right to study in a school supportive of
their community’s distinctive cultural tradition.

The religious monopoly over matters of personal status is less easy to defend
as it arguably violates the rights of citizens to freedom from religion. In
addition, the monopoly of religious law in marriage and divorce has had
a range of adverse consequences especially for women. The monopoly of

the orthodox establishment over matters of conversion, and interference
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with the rights of non-orthodox Jews in Israel to live their lives according
to their customs, adversely affect the unity of the Jewish people in Israel
and world-wide. We believe that these aspects of religious influence in
public life should be reviewed, but without resorting to strict separation
between state and religion.

It is extremely important that the organs of the State do not seek to impose
decisions about internal religious questions. Religious and legal questions
should be separated to the extent feasible. Religious groups should con-
tinue to be allowed to have autonomous public education, which receive
some public finance, but with proper public control over teaching and ed-
ucation standards and the non-religious aspects of the curriculum. There
are a number of models of public financing and regulation of religious
and other private schools, including from Australia, that might well be
adapted to Israel’s needs.

In general, we agree with Professor Ruth Gavison when she concludes:

Israel should strive to thicken the shared civic identity of all its
citizens, and to strengthen the feeling of all citizens that it cares
to promote the welfare of all. At the same time, it should allow the
distinct groups within it develop their different identities. Both at-
titudes are compatible with Israel’s remaining a nation-state of the
Jewish people, so long as it has a Jewish majority and protects the
human rights of all.

Recommendation 2: Religion should continue to play a role in Israel’s
public life, especially in autonomous public education for religious
communities, as long as the various arrangements in place suit the
preferences of most members of Israel’s Jewish and non-Jewish religious

communities.

5. Ruth Gavison, ‘Can Israel be both Jewish and democratic?’ Moment Magazine

http://www.gavison.com/a2611-can-israel-be-both-jewish-and-democratic
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Recommendation 3: 'The religious monopoly over matters of personal
status in marriage, divorce, conversion and accommodation of non-
Orthodox streams of Judaism should be reviewed with the aim of
providing equity among all Jewish streams and civil rights in these
matters for all Israel’s citizens, but without resorting to strict separation
between state and religion and without the organs of the State imposing

decisions about internal religious questions..

Israel as the State of the Jewish people, with Jewish values

Israel is Jewish in the sense that it has a Jewish majority to maintain Jew-
ish political self-determination; that the Law of Return enables all Jews to
find refuge there; that Its language and culture is Hebrew; that its anthem
is Hatikvah, that the State feels an obligation to protect Jews worldwide,
and that the State’s public symbols and days of rest derive from Jewish
tradition.

Israel’s founding as the State of the Jewish people had international
endorsement. In 1917, the Balfour Declaration, whose terms were sub-
sequently adopted by the League of Nations in the British Mandate for
Palestine, referred expressly to the establishment of a “national” home for
“the Jewish people” in the geographic area then known as Palestine. The lat-
ter document gave international recognition “to the historical connection
of the Jewish people with Palestine and to the grounds for reconstituting
their national home in that country”. These instruments made a crucial
distinction between the collective rights of the Jewish people in Palestine
and the individual civil and religious rights of the country’s non-Jewish
residents. All such rights, collective and individual, were and are to be
honoured.

In 1947, the United Nations General Assembly passed a detailed reso-
lution to partition the country into “independent Arab and Jewish States”.
The partition resolution is replete with references that make it plain that
the expression “Jewish State” is used in the sense of a State with a Jewish
majority and an Arab minority, and that that the expression “Arab State” is
used in the sense of a State with an Arab majority and a Jewish minority.
For example,

53



Appendix V: Submission by the Executive Council of Australian Jewry

“[Each]|State shall ensure adequate primary and secondary education
for the Arab and Jewish minority, respectively, in its own language and its
cultural traditions.”®

Israel’s identity as the State of the Jewish people is also a natural con-
sequence of its democracy, since that identity is the strong preference of
most members of the Jewish majority who comprise 80% of Israel’s popu-
lation.

Many of the world’s States, old and new, are in fact nation-states. Like
Israel, these states celebrate their distinct histories, languages, national
holidays and emblems. Their citizens include minority national groups
whose members do not belong to the group whose nation-state they live
in. Unlike immigrant nations like Australia, Canada, the US and NZ, all
of the States of Europe and many of the States of Asia and the Middle East
are ethnically based.

Egypt and Syria, for example, characterise themselves as “Arab” repub-
lics. France protects the integrity of the French language and the interests
of speakers of the French language. Ireland has a law that allows appli-
cants of “Irish descent or Irish associations” to be exempted from ordinary
naturalisation rules. Poland, Croatia and Japan have similar laws of return
favouring members of their own respective ethnic majorities. Many other
examples exist.

Nation-states, unlike immigrant nations, are each the political embodi-
ment of the ethnic language, culture and identity of their majority popula-
tion. There is nothing inherently anti-democratic about this. The test is
how each State treats its ethnic and other minorities.

Members of these minority groups may rightly feel that the majority
culture is not really theirs, and consequently may feel alienated and ex-
cluded from public and private expressions of that culture through art,
literature, music and celebrations during national holidays.

For example, a German citizen of devout Muslim Turkish back-
ground might believe that God should be placed higher than country

6. Resolution 181 (IT), A/RES/181(II) of 29 November 1947. See Annex Part 1, Section C,
Chapter 2, paragraph 6.
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and would therefore find it difficult to sing the German national anthem,
“Deutschland, Deutschland iiber alles” with conviction. An Arab or Druze
citizen of Israel might similarly have difficulty singing Hatikvah, with its
passionate tribute to the millennial yearnings of the Jewish soul.

Yet so long as the civil, religious and voting rights of members of mi-
nority groups are equal to members of the majority group, and they can
participate fully in the political process and the economy of their societies,
the democratic nature of the state cannot be impugned.

Every country in the world discriminates against their minority com-
munities to some degree. Israel’s record on this score with regard to its
Bedouin communities especially is certainly open to criticism, but in terms
of voting and legal equality, standard of living, life expectancy, health, ed-
ucation and overall happiness, Israel's Arab minorities fare much better
than, say, the African Muslims of France or the Turkish “guest workers”
of Germany.

The fact that Israel is the state of the Jewish people and gives public ex-
pression to the unique history and tradition of the Jewish people therefore
does not preclude it from being a democratic state of all its citizens in the
sense of respecting the fundamental civil, religious and voting rights of all
its citizens.

The fact that Israeli citizenship is available to Jews in any part of the
world who migrate to Israel also does not preclude the right of citizenship
from being available to members of non-Jewish minority groups who are
permanently resident within the territory to which the laws, jurisdiction
and civil administration of the State has effect. Israel’s Nationality Law
provides for this, except with regard to two such areas, namely the ar-
eas of Jerusalem and the Golan Heights which Israel captured during the
1967 war. Israel’s extension of its jurisdiction to these two areas is not
recognised internationally and arrangements regarding citizenship rights
of non-Jews residing there must therefore await the conclusion of a fi-
nal peace agreement which will resolve the question of the ownership of
these territories. (In the meantime, non-Jewish residents of all parts of
Jerusalem have the right to vote and stand as candidates in Jerusalem’s
Municipal elections).
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The other parts of the West Bank and the Gaza Strip are areas claimed
by the Palestinians as territory that is included, or will be included, in a
separate and independent State of Palestine. Israel has never purported to
annex or extend its jurisdiction to these territories. Mere residency within
these areas therefore may give rise to a moral or legal right of citizenship
of the State of Palestine (if and when such a State is established) but does
not give rise to any moral or legal rights of citizenship of the State of Israel,
except to the extent that any parts of those territories may become incor-
porated into the territory of Israel under any future peace agreement with
the Palestinians or in any other internationally lawful manner.

A civilised democracy acknowledges its imperfections, especially in the
area of discrimination against its minority communities, and commits it-
self to remedying them. According to its founding vision, as expressed
in the Declaration of Independence, Israel’s Jewish character must be re-
flected not only in the identity of its people but also in its values, in its
readiness to debate, articulate and ultimately seek to implement what the
prophetic vision of a sovereign nation that lives in righteousness means in
the present era.

Therefore, the gamut of public issues and challenges that arise, whether
in domestic or foreign policy, must each be addressed from a broader per-
spective than the mere imperative of survival. This necessarily involves a
higher moral reckoning, one that is not confined to threat analysis. Israel’s
Basic Laws refer to “Jewish values” without articulating them. It would be
desirable in our view if a non-definitive statement of Jewish values were
to be enshrined in a Basic Law, which would include an affirmation that
individual human life, dignity and freedom are sacred and inviolable, and

would embrace the broad, social vision of the Prophetic tradition.

Recommendation 4: A non-definitive statement of “Jewish values”
which affirms that individual human life, dignity and freedom are
sacred and inviolable, and which embraces the broad, social vision of
the Prophetic tradition, should be enshrined in a Basic Law.
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2. As an integral part of Israel’s Jewish character, should there
be any codified expression in Israeli law regarding the special
relationship between Israel and world Jewry? In this we refer to
both symbolic expression, and to an actual framework that governs
practical matters (such as a legal mechanism to examine impacts
of Israeli decision-making throughout the Jewish world, or clearly
enumerates some of the State of Israel’s obligations to world Jewry).

Israel’s former Foreign Minister, the late Abba Eban, once wrote that Is-
rael by itself “is a small island of territory in an ocean of hostility. It lacks
geopolitical weight. Israel plus the Jewish people is an eternal nation,
striding across unlimited expanses of space and time”” Even allowing for
Eban’s oratorical gifts, those who seek Israel’s destruction know perfectly
well how vital the bond between Israel and the Jewish people continues
to be. We do not have the luxury of forgetting what they so clearly under-
stand.

The bond works for the benefit of both Israel and the Diaspora. Dias-
pora communities have an intimate knowledge of the formal politics of,
and the range of values and opinions within, the States of which they are
citizens. Diaspora Jews are thus ideally placed to act as public and private
advocates for Israel and to enhance the effectiveness of Israeli diplomacy.
Conversely, Israel is the political embodiment of Jewish peoplehood and
provides the ultimate refuge for persecuted and distressed Jews world-
wide, publicly exposing the mistreatment of Jews anywhere and thereby
enhancing the sense of safety and security of Jews everywhere.

We believe it is appropriate for this bond to be given symbolic expres-
sion in Israeli law and also a more formal expression through the establish-
ment of a mechanism for consultation between Israel and Diaspora Jewry.
Through this mechanism, the impact of the actions and pronouncements
of Israel and of the representative organisations of individual Diaspora
communities, each on the other, can be assessed so that, if necessary, those
actions and pronouncements can be reviewed and revised. The discussions

7. Abba Eban, Personal Witness, (New York: Putnam,1992), p.221.
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in this regard must allow for the expression, in camera, of a broad range of
views within the Jewish world, and for the issuing of joint communiques.

The establishment and operation of a consultation mechanism will be
without prejudice to (i) the prerogative of the elected government of Israel
to make decisions it believes to be in Israel’s interests as a sovereign state;
and (ii) the prerogative of the representative organisations of each Dias-
pora community to make decisions it believes to be in that community’s
best interests.

The consultation mechanism should reflect contemporary realities. The
current formal structure through which Diaspora communities express
their views to Israel, namely the Jewish Agency and the World Zionist Or-
ganisation, date from the pre-State era. Whilst these organisations still
have a role to play and should be preserved, a more broadly-based mecha-
nism is needed. The mechanism should be developed by Israel in consul-
tation with the World Jewish Congress, World Zionist Organisation and
the Jewish Agency and formalised in an Accord between the State of Israel
and those organisations.

Recommendation 5: The bond between Israel and Diaspora communi-
ties should be given symbolic expression in Israeli law and also a more
formal expression through the establishment of a mechanism for
consultation between Israel and Diaspora Jewry.

Recommendation 6: The mechanism should be developed by Israel in
consultation with the World Jewish Congress, World Zionist Organisa-
tion and the Jewish Agency and formalised in an Accord between the
State of Israel and those organisations.

Recommendation 7: The establishment and operation of the consulta-
tion mechanism will be without prejudice to (i) the prerogative of
the elected government of Israel to make decisions it believes to be
in Israel’s interests as a sovereign state; and (ii) the prerogative of the
representative organisations of each Diaspora community to make
decisions they believe to be in that community’s best interests.
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